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Presidential Documents

Title 3—

The President

[FR Doc. 2010-14422
Filed 6-11-10; 8:45 am]
Billing code 4710-10-P Folio: 852

Presidential Determination No. 2010-09 of June 2, 2010

Suspension of Limitations Under the Jerusalem Embassy Act

Memorandum for the Secretary of State

Pursuant to the authority vested in me as President by the Constitution
and the laws of the United States, including section 7(a) of the Jerusalem
Embassy Act of 1995 (Public Law 104—45) (the “Act”), I hereby determine
that it is necessary, in order to protect the national security interests of
the United States, to suspend for a period of 6 months the limitations
set forth in sections 3(b) and 7(b) of the Act.

You are hereby authorized and directed to transmit this determination to
the Congress, accompanied by a report in accordance with section 7(a)
of the Act, and to publish the determination in the Federal Register.

This suspension shall take effect after transmission of this determination
and report to the Congress.

THE WHITE HOUSE,
Washington, June 2, 2010
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206-AL93

Absence and Leave; Definitions of
Family Member, Inmediate Relative,
and Related Terms

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The U.S. Office of Personnel
Management is issuing final regulations
to modify definitions related to family
member and immediate relative in 5
CFR part 630 and to add other defined
terms, for purposes of use of sick leave,
funeral leave, voluntary leave transfer,
voluntary leave bank, and emergency
leave transfer. These changes implement
Section 1 of the President’s June 17,
2009, Memorandum on Federal Benefits
and Non-Discrimination and help
ensure that agencies consider the needs
of a diverse workforce and provide
employees the broadest possible support
to help them balance their work,
personal, and family obligations.
DATES: Effective Date: These regulations
are effective on July 14, 2010.
Applicability Date: These regulations
apply on the first day of the first
applicable pay period beginning on or
after July 14, 2010.
FOR FURTHER INFORMATION CONTACT:
Anne Vonhof by telephone at (202) 606—
2858; by fax at (202) 606—-0824; or by e-
mail at pay-performance-
policy@opm.gov.
SUPPLEMENTARY INFORMATION: On
September 14, 2009, the U.S. Office of
Personnel Management (OPM) issued
proposed regulations to modify
definitions in 5 CFR part 630, subparts
B, H, I, ], and K, related to family
member and immediate relative for the
use of sick leave, funeral leave,

voluntary leave transfer, voluntary leave
bank, and emergency leave transfer.
These proposed regulations were
published in response to Section 1 of
the President’s June 17, 2009,
Memorandum for the Heads of
Executive Departments and Agencies on
Federal Benefits and Non-
Discrimination (http://
www.whitehouse.gov/the press office/
Memorandum-for-the-Heads-of-
Executive-Departments-and-Agencies-
on-Federal-Benefits-and-Non-
Discrimination-6-17-09), to promote
consistent application of policy across
the Federal Government, and to allow
the Federal Government to serve as a
model employer. When implemented,
these regulations will help ensure that
agencies consider the needs of a diverse
workforce and provide employees with
the broadest support possible to help
them balance their work, personal, and
family obligations. As part of OPM’s
continuing efforts to support the needs
of the Federal workforce during times of
sickness, funerals, and medical or other
emergencies, we are making the
definitions of family member and
immediate relative more explicit to
include more examples of relationships
that are covered under the phrase “[alny
individual related by blood or affinity
whose close association with the
employee is the equivalent of a family
relationship.” These examples include
stepparents and stepchildren,
grandparents, grandchildren, and same-
sex and opposite-sex domestic partners.
In addition, OPM’s final regulations
define the terms committed
relationship, domestic partner, parent,
and son or daughter. Please note that
the new definitions do not apply to the
Family and Medical Leave Act (FMLA).
The situations in which an employee
can invoke FMLA leave and the
individuals for whom an employee can
provide care under FMLA are specified
in law. The proposed regulations are
available at http://
edocket.access.gpo.gov/2009/pdf/E9-
22030.pdf.

The 60-day comment period ended on
November 13, 2009. A total of 74
comments were received—4 from
agencies, 3 from labor organizations, 2
from professional organizations, and 65
from individuals. An overwhelming
majority of the comments were
supportive of the proposed rule. We
received 52 comments in support of the

proposed rule, with only 9 in
opposition. A summary of the
comments and concerns received and
our responses follow.

Definitions of Family Member and
Immediate Relative

Overall, the response to our changes
to the definitions of family member and
immediate relative was very positive. In
the following paragraphs, we respond to
the comments and concerns that we
received on the proposed rule.
(Throughout this SUPPLEMENTARY
INFORMATION, all discussion of suggested
changes to the definition of family
member and terms related to the
definition of family member also apply
to the definition of immediate relative
and terms related to the definition of
immediate relative. Because the
following comments and responses
pertain to both sets of definitions, we
will not repeat the discussion for both
sets.)

Addition of Domestic Partner

While the new term domestic partner
refers to same-sex and opposite-sex
relationships, the majority of comments
we received concern the inclusion of
same-sex domestic partners in the
definition of family member. Most of
these commenters supported the
proposed rule. Many comments that we
received in support of the inclusion of
same-sex partners included the
following points: All employees deserve
the same benefits; there will be better
recruitment and retention of highly
qualified employees who consciously
choose public service, because the
benefits are equal to or better than those
offered in the private sector;
productivity will be enhanced due to
satisfied employees; and the changes
recognize a diverse workforce. Many
commenters applauded the
Government’s attempt to treat all
employees equally, without creating any
“second-class employees.” Several
commenters stated that they have been
waiting a long time for authority to use
their leave benefits to care for their
domestic partner, and they viewed the
changes as long overdue. Other
commenters appreciated the respect
OPM is showing for the many Federal
employees from non-traditional families
by providing employees with an equal
opportunity to care for their family
members. Two commenters stated that



33492

Federal Register/Vol. 75, No. 113/Monday, June 14, 2010/Rules and Regulations

this new rule would make it
unnecessary for the employee to choose
between keeping his or her job or caring
for a loved one.

Although the overwhelming majority
of commenters supported the inclusion
of same-sex domestic partners in the
definition of family member, OPM
received nine comments from
individuals in opposition to all or part
of this portion of the rule. The
commenters were opposed to opening
up leave benefits to same-sex domestic
partners, believing that it disrupts the
integrity of traditional families and the
institution of marriage. Some did not
believe in giving any rights or benefits
to a “special interest group,” and some
were concerned about the use of
additional tax dollars to cover the
increase in costs that may result from
this rule.

The purpose of modifying the current
family member and immediate relative
definitions is to promote consistency
across agencies as we implement
Section 1 of the President’s June 17,
2009, Memorandum on Federal Benefits
and Non-Discrimination across the
Federal Government in the
administration of Federal leave benefits.
The President’s memorandum states
that the Secretary of State and the
Director of OPM should “extend the
benefits they have respectively
identified to qualified same-sex
domestic partners of Federal employees
where doing so can be achieved and is
consistent with Federal law.”
Previously, OPM has permitted each
agency to interpret the phrase “[alny
individual related by blood or affinity
whose close association with the
employee is the equivalent of a family
relationship,” found in the current
definitions of family member at
§§630.201(b) and 630.902 (a similar
phrase exists in the definition of
immediate relative at § 630.803).
Although it has always been appropriate
to consider same-sex domestic partners
as a family relationship under the
“related by blood or affinity” clause for
the purposes covered under these
regulations, agencies have not been
consistent in their interpretation of the
clause. These changes do not reflect an
additional benefit provided to a “special
interest group” or a fundamental change
in the Government’s human resources
policies. On the contrary, these final
regulations are meant to ensure that an
employee has an entitlement to use his
or her leave for purposes authorized
under applicable law and regulation.
Therefore, OPM believes it is
appropriate to specifically include
same-sex partners in the definitions of
family member and immediate relative

to ensure consistent application across
the Federal Government. We are
keeping domestic partners as part of the
definitions of family member and
immediate relative under 5 CFR part
630, subparts B, H, [, ], and K, for the
use of sick leave, funeral leave,
voluntary leave transfer, voluntary leave
bank, and emergency leave transfer to
ensure agencies meet the needs of a
diverse workforce.

Parent of a Domestic Partner

We received five comments
requesting the addition of a domestic
partner’s parent to the definition of
family member. One commenter
suggested that we change paragraph (6)
in the definition of family member to
read “domestic partners and parents
thereof, including domestic partners of
any individual in paragraphs (2)—(5) of
this definition.” Although the parent of
the domestic partner is not specifically
referenced in the proposed definitions
of family member and immediate
relative, he or she is covered under
paragraph (4) of the proposed
definitions of parent in 5 CFR
§§630.201(b) and 630.803, which states
that a parent means “(4) A parent, as
described in paragraphs (1) through (3)
of this definition, of an employee’s
domestic partner.” Based upon the
comments received, we agree to revise
the definitions of family member and
immediate relative to clarify that the
parent of a domestic partner is included
in these two definitions. Therefore, we
are revising the proposed definitions of
family member and immediate relative
to add language to paragraph (6) to state:
“domestic partner and parents thereof,
including domestic partners of any
individual in paragraphs (2) through (5)
of the definition.”

Any Individual Related by Blood or
Affinity

One commenter inquired why certain
family members were specifically
included in the proposed definitions
while others fall under “[a]ny individual
related by blood or affinity whose close
association with the employee is the
equivalent of a family relationship.” We
also received requests to add other
relationships not specifically included
in the family member and immediate
relative definitions, such as nieces and
nephews, aunts, brothers or sisters of an
employee’s spouse, stepsiblings and
their families, and stepparents.
Stepparents are included under
paragraph (1) of the definition of parent.

We note that it would be very difficult
to list each and every type of family
member or immediate relative, as it
would be very difficult to consider all

the variations of a contemporary family.
The fact that a specific relationship is
not expressly included in these
definitions is not meant to diminish the
familial bond, or to imply that leave
may not be used to care for a person
with that relationship. Although we
agree that any of the suggested
relationships may be considered a close
association with the employee that is
equivalent to a family relationship, not
every employee’s relationship will have
this close association. For example,
some employees may have been raised
by an aunt, while others may have never
had the opportunity to meet their aunt.
All of the suggested relationships can be
included under the phrase “[alny
individual related by blood or affinity
whose close association with the
employee is the equivalent of a family
relationship,” if there exists a blood
relationship (such as niece, nephew,
aunt) or the equivalent of a family
relationship (such as step family
member). Also, if special legal status
had been granted (i.e., guardianship or
loco parentis status), the relationship is
covered by the definition of parent.
OPM has broadly interpreted the “blood
or affinity” clause in the past to include
such relationships; agencies should
continue to do so. As mentioned in the
Supplementary Information
accompanying the proposed rule, we
have broadly interpreted the phrase to
include such relationships as
grandparent and grandchild, brother-
and sister-in-law, fiancé and fiancée,
cousin, aunt and uncle, other relatives
not specified in current 5 CFR
630.201(1)—(4) and 630.902(1)—(4), and
close friend, to the extent that the
connection between the employee and
the individual was significant enough to
be regarded as having the closeness of
a family relationship even though the
individuals might not be related by
blood or formally in law. Same-sex and
opposite-sex domestic partners, as well
as stepparents and stepchildren,
grandparents, and grandchildren, are all
examples of close relationships which
were not explicitly included in the
current family member definitions, but
which may certainly be part of the
affinity of an individual employee. The
“blood or affinity” clause is therefore not
altered by the new rule, and the
examples provided are not intended to
be exhaustive, but rather illustrative.
Two agencies requested that OPM
include in the regulatory text the list of
family relationships that have been
interpreted to fall under the “blood or
affinity” clause that were published in
the Supplementary Information
accompanying the proposed rule. One
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agency stated that inclusion of this list
in the regulatory text would assist
agencies in understanding the intent of
the phrase and allow for more
consistent application of the
regulations. For the reason stated in the
paragraph above, we decline to include
this language in the regulatory text. If it
were possible to provide an exhaustive
list, there would be no need for the
“blood or affinity” clause.

We received a comment about
employees who wish to use sick leave
to care for an ill pet. While we agree that
a person may have a close bond with his
or her pet, an employee cannot use sick
leave, or donated leave under the leave
transfer programs, for this purpose. An
employee must use his or her annual
leave or leave without pay for this
purpose. Therefore, no change is being
made.

Definition of Parent

One agency pointed out that
paragraph (4) of the definition of parent
encompasses the parent of an
employee’s domestic partner, but not
the parent of an employee’s spouse, and
recommended revising that paragraph to
include the parent of an employee’s
spouse. Although the parent of the
employee’s spouse is not included in
the proposed definition of parent, that
person is included in paragraph (1) of
the proposed definition of family
member—“[flamily member means an
individual with any of the following
relationships to the employee: (1)
Spouse, and parents thereof.” Since it is
important that we make it clear that by
parent we mean the expanded
definition (adoptive, step, or foster
parents, legal guardians, persons in loco
parentis status) of an employee’s spouse
or domestic partner, we are revising
paragraph (4) to read—"“a parent, as
described in paragraphs (1) through (3)
of this definition, of an employee’s
spouse or domestic partner.” The same
agency recommended the addition of an
employee’s former spouse to paragraph
(4). As there is no guarantee that former
family members continue to maintain
significant relationships, we believe
requests for leave for such relationships
are better left to a case-by-case
determination using the “blood or
affinity” clause. Therefore, we are not
adopting this suggestion.

In the definition of parent at
§630.201, the first paragraph reads, “(1)
A biological, adoptive, step, or foster
parent of the employee, or a person who
was a foster parent of the employee
when the employee was a minor.”
However, the definitions of parent at
§§630.803 and 630.902 in the proposed
regulations were missing the words, “or

a person who was a foster parent of the
employee when the employee was a
minor.” This omission was
unintentional. Therefore, we are adding
these words to the definitions of parent
at §§630.803 and 630.902 in the final
regulations.

Definition of Son or Daughter

One professional organization was
very supportive of the change to replace
the term “children” in the definition of
family member with “sons and
daughters” and to create a new
definition of son or daughter. The
organization also supported the
inclusion of biological, adopted, and
stepchildren, legal wards, and
relationships where the employee
stands or stood in loco parentis, and a
domestic partner’s son(s) or daughter(s).
Another commenter endorsed the
inclusion of persons who are wards or
were wards, when a minor, of a legal
guardian, as this supports employees
who assume the care of a young person
during a vulnerable period in his or her
life. We received several questions
about the status of certain sons or
daughters. One question was whether
children of a same-sex relationship
would be considered an employee’s son
or daughter. This is specifically
addressed in paragraph (4) of the son or
daughter definition which states “[a] son
or daughter * * * of an employee’s
domestic partner.” Another question
was whether adopted children would be
considered an employee’s son or
daughter, in a same-sex or opposite-sex
relationship. This is covered in
paragraph (1) of the son or daughter
definition which states, “[a] biological,
adopted, step, or foster son or daughter”
is considered a son or daughter of the
employee. A final question was whether
sons or daughters from previous
relationships of same-sex or opposite-
sex partners or former spouses would be
considered an employee’s son or
daughter. Such sons or daughters would
be covered, because paragraph (4)
covers any son or daughter of an
employee’s domestic partner who meets
any of the categories described in
paragraphs (1)—(3) (e.g., biological, step,
adopted, ward or loco parentis status, as
well as ward or loco parentis status
when the son or daughter was a minor).
We believe the proposed rule covers the
applicable categories. We note,
however, that paragraph (4) does not
include a son or daughter of an
employee’s spouse, so we are revising
paragraph (4) to read—*a son or
daughter, as described in paragraphs (1)
through (3) of this definition, of an
employee’s spouse or domestic partner.”

Definition of “In Loco Parentis”

Two agencies requested a plain
language explanation or actual
definition of the term “in loco parentis,”
as they were concerned that the term
may not be commonly used by the
human resources practitioners
interpreting the regulations. We decline
to further define the term “in loco
parentis,” as it is subject to
interpretation under State law. In the
unlikely event that an agency has a
question about in loco parentis status,
the agency should contact its Office of
General Counsel for interpretation.

Definitions of Domestic Partner and
Committed Relationship

One commenter supported the
inclusion of both same-sex and
opposite-sex partners in the definition
of domestic partner, saying that
including both “fostered equality.”
Another commenter mistakenly
believed that the regulations
discriminate against opposite-sex
domestic partners and consequently
wanted the changes to apply also to
opposite-sex domestic partners or
domestic partners of legally recognized
civil unions. The definition of domestic
partner means “an adult in a committed
relationship with another adult,
including both same-sex and opposite-
sex relationships.” Furthermore, the
definition of committed relationship
explicitly recognizes a civil union as
one means of establishing the existence
of a committed relationship, regardless
of whether the individuals are of the
same or opposite sex. Therefore, no
change is necessary.

One agency expressed concern that
the term domestic partner could be
construed to apply to someone who
does not share any familial or emotional
bond with the employee, such as a
roommate. To qualify as a domestic
partner, the employee must be in a
committed relationship as defined in
the proposed regulations: “a committed
relationship means that the employee,
and the domestic partner of the
employee, are each other’s sole
domestic partner (and not married to or
domestic partners with anyone else);
and share responsibility for a significant
measure of each other’s common
welfare and financial obligations. This
includes, but is not limited to, any
relationship between two individuals of
the same or opposite sex that is granted
legal recognition by a State or by the
District of Columbia as a marriage or
analogous relationship (including but
not limited to a civil union).” Therefore,
the definition of a committed
relationship would preclude casual
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roommates from qualifying as each
other’s domestic partner. We note that
two friends might qualify as family
members under the “blood or affinity”
clause if they have a sufficiently close
relationship.

One agency expressed confusion
because the terms “domestic partner”
and “committed relationship” are each
referenced in the definition of the other
term. One commenter requested
“solidifying” the process of confirming
an employee’s domestic partnership,
while another commenter stated that the
definitions are sufficiently narrow to be
inclusive while preventing fraud and
abuse. We do not agree that the terms
are confusing and agree with another
commenter that they are sufficiently
narrow to be inclusive while preventing
fraud and abuse. With regard to
documentation, agencies continue to
have the same authority to request more
information in cases of suspected leave
abuse that they have always exercised.
In general, agencies should apply the
same standards of verification for
normal requests for leave to care for
domestic partners that they apply to
requests for leave to care for spouses.

One agency suggested that, rather
than create definitions for domestic
partner and committed relationship,
OPM simply redefine the “blood or
affinity” clause under the family
member definition to read: “[a]ny
individual related by blood or affinity
whose close association with the
employee is the equivalent of a family
relationship. These examples include
stepparents and stepchildren,
grandparents, grandchildren, common
law, civil union, and same-sex and
opposite-sex domestic partners.” (Italics
added.) We do not agree that adding
these examples to the “blood or affinity”
clause is necessary, since as we stated
above, we prefer to give agencies the
discretion to interpret the phrase “blood
or affinity” according to the standard
provided. The suggested language
implies we are limiting relationships
covered under the “blood or affinity”
clause to the examples listed, which is
not the case.

Documentation for a Committed
Relationship

We received several comments
regarding what documentation and
evidence would be necessary to prove a
committed relationship. One commenter
would like OPM to establish the
required documentation since agencies
will likely implement their own agency
policies if no Governmentwide policy
exists. One commenter wanted to know
what standard, absent a marriage, civil
union, or other form of legal validation,

an agency should use to determine
whether a relationship fits the definition
of “committed.” One commenter
suggested using a notarized affidavit to
establish a same-sex domestic partner
relationship. Another commenter agreed
that a notarized document would be
acceptable and also suggested the
employee provide evidence of owning
property together or joint bank accounts.
Similar to other categories of employee
relationships, OPM does not normally
require proof of a domestic partnership
for the purpose of leave administration.
For example, an agency does not
typically request specific
documentation to prove an employee’s
relationship with his or her family
member (e.g., parent, spouse, sister,
brother). We find that agencies are in
the best position to administer their
own leave programs and should follow
the same procedure for all employees.
With regard to documentation, agencies
continue to have the same authority to
request more information in cases of
suspected leave abuse.

State Laws and Recognition of
Marriages, Civil Unions, and Domestic
Partnerships

One professional organization
requested confirmation that a domestic
partnership would be established
conclusively if the relationship has been
granted legal recognition by a State or
the District of Columbia as a marriage or
analogous relationship. An agency
asked whether the regulations excluded
common-law marriages. With regard to
the question about common-law
marriages, we note that, in States
allowing common-law marriage,
establishment of a common-law
marriage is the equivalent of
establishing a spousal relationship, and
spouses are already covered by the
definition of family member. We
confirm that both the proposed and final
regulations cover common-law marriage
and any relationship that is granted
legal recognition by a State or the
District of Columbia as a marriage or
analogous relationship.

One agency believes that agencies
should follow State laws regarding the
recognition of marriage when
determining whether to approve leave,
and suggested limiting this benefit only
to relationships granted legal
recognition by a State. We disagree and
believe the final regulations are more
equitable and in line with the
President’s memorandum, because they
apply even in States and other
jurisdictions where same-sex marriage
or civil unions are not recognized or in
States or jurisdictions where domestic
partners cannot register. OPM is

responsible for establishing
Governmentwide policies and
procedures for the Federal Government
and believes the rules should be applied
consistently across the Federal
workforce. Therefore, no change is being
made.

Potential Discrimination

One commenter was concerned that
employees who declare a relationship
with a same-sex partner for purposes of
these regulations may experience
employment discrimination,
particularly in Federal agencies located
in States where sexual orientation is not
a statutorily protected class. The
commenter was also concerned that if
the same-sex domestic partner discloses
his or her sexual orientation to receive
these benefits, there is a risk and
possibility of becoming a victim of hate
crimes. In addition, the commenter
states that because domestic
partnerships are not recognized in many
States, there is a question as to the legal
standards a relationship must meet
before it is recognized as a domestic
partnership for purposes of the
regulation.

Although these are very important
issues to consider, these concerns are
generally beyond the scope of these
regulations, because OPM has not been
given the authority to interpret and
implement the statutes concerned. We
note that 5 U.S.C. 2302(b)(10) prohibits
discrimination against Federal
employees or Federal job applicants
based on factors not related to job
performance, including sexual
orientation. Employees who believe
they have suffered such discrimination
may thus pursue remedies under the
civil service laws.

Impact on Dual Status Military
(Reserve) Technicians

One commenter asked how military
agencies should deal with the fact that
an employee who has asked for leave to
care for a domestic partner has just self-
identified as being in a same-sex
relationship in violation of 10 U.S.C.
654 (commonly referred to as, “Don’t
Ask, Don’t Tell”). The commenter was
particularly concerned about the case of
National Guard Dual Status Military
Technicians and Dual Status Reserve
Military Technicians where civilian
employment is tied to military
membership. The invocation of OPM’s
leave regulations would not prove
conclusively that a domestic
partnership involves a relationship of
the same sex, since the definition of
domestic partner includes “both same-
sex and opposite-sex relationships.”
Further, the regulations do not require
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identification of the domestic partner or
the domestic partner’s gender.
Nonetheless, we understand there may
be consequences for employees who are
in a same-sex partnership with a
military member, or who have a part-
time military status themselves,
especially in those agencies with
policies requiring documentation to
support a request for leave, and where
the domestic partner’s gender would be
clear from the submitted
documentation. Employees must
therefore evaluate their own situations
and consider the possible impact of
their request for leave on their partner’s
or their own military status.

Definition of Spouse

One commenter stated that if the
proposed rule becomes final, every
Federal law that uses the term spouse
will need to be changed to recognize a
domestic partner. This belief is
unfounded. The proposed regulations
add same-sex and opposite-sex domestic
partners to the regulatory definitions of
family member and immediate relative,
and apply only to the sick leave, funeral
leave, voluntary leave transfer,
voluntary leave bank, and the
emergency leave transfer programs.
Further, changes in regulation do not
cause changes in statute. Therefore, the
new definition of domestic partner does
not apply to any Federal laws where
benefits are given specifically to
spouses. In particular, the new
definitions do not apply to the Family
and Medical Leave Act (FMLA) at 5
U.S.C. 6381-6387 and its associated
regulations at 5 CFR part 630, subpart L.
The FMLA statute and regulations do
not include a definition of family
member or immediate relative; rather,
they specity individuals for whose care
an employee may take FMLA leave (e.g.,
a spouse). The statute does not
authorize employees to take FMLA
leave to care for domestic partners.

Application to United States Postal
Service

We received two comments from
employees of the United States Postal
Service (USPS) who strongly support
the proposed definition of family
member, so they would be able to
provide care for their same-sex domestic
partners. OPM does not have
jurisdiction over USPS policies or
collective bargaining agreements. We
regulate for employees covered by the
leave provisions in chapter 63 of title 5,
United States Code. Employees who
work for USPS or other Government
organizations not covered by title 5
should consult with their human
resources office.

Request for Additional Benefits

Some commenters requested that
OPM provide health care and other
benefits to same-sex partners. This is
outside the scope of these regulations;
however, the President has directed
OPM to review all benefits and to
identify those, such as health care,
where benefits cannot be provided to
same-sex partners under the governing
statute, and those where the benefits
may be provided through a change in
regulation alone. The resulting report
will be provided to the President for his
consideration.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 630

Government employees.

U.S. Office of Personnel Management.
John Berry,
Director.

m Accordingly, OPM is amending 5 CFR
part 630 as follows:

PART 630—ABSENCE AND LEAVE

m 1. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. 6311; §630.205 also
issued under Pub. L. 108—411, 118 Stat 2312;
§630.301 also issued under Pub. L. 103-356,
108 Stat. 3410 and Pub. L. 108-411, 118 Stat
2312; §630.303 also issued under 5 U.S.C.
6133(a); §§630.306 and 630.308 also issued
under 5 U.S.C. 6304(d)(3), Pub. L. 102—484,

106 Stat. 2722, and Pub. L. 103—-337, 108 Stat.

2663; subpart D also issued under Pub. L.
103-329, 108 Stat. 2423; §630.501 and
subpart F also issued under E.O. 11228, 30
FR 7739, 3 CFR, 1974 Comp., p. 163; subpart
G also issued under 5 U.S.C. 6305; subpart
H also issued under 5 U.S.C. 6326; subpart

I also issued under 5 U.S.C. 6332, Pub. L.
100-566, 102 Stat. 2834, and Pub. L. 103—
103, 107 Stat. 1022; subpart J also issued
under 5 U.S.C. 6362, Pub. L. 100-566, and
Pub. L. 103-103; subpart K also issued under
Pub. L. 105-18, 111 Stat. 158; subpart L also
issued under 5 U.S.C. 6387 and Pub. L. 103—
3, 107 Stat. 23; and subpart M also issued
under 5 U.S.C. 6391 and Pub. L. 102-25, 105
Stat. 92.

m 2. In §630.201, paragraph (b) is
amended by revising the definition of
family member and by adding
definitions of committed relationship,
domestic partner, parent, and son or

daughter in alphabetical order to read as
follows:

§630.201 Definitions.
* * * * *
(b) * *x %

Committed relationship means one in
which the employee, and the domestic
partner of the employee, are each other’s
sole domestic partner (and are not
married to or domestic partners with
anyone else); and share responsibility
for a significant measure of each other’s
common welfare and financial
obligations. This includes, but is not
limited to, any relationship between two
individuals of the same or opposite sex
that is granted legal recognition by a
State or by the District of Columbia as
a marriage or analogous relationship
(including, but not limited to, a civil
union).

Domestic partner means an adult in a
committed relationship with another
adult, including both same-sex and
opposite-sex relationships.

* * * * *

Family member means an individual
with any of the following relationships
to the employee:

(1) Spouse, and parents thereof;

(2) Sons and daughters, and spouses
thereof;

(3) Parents, and spouses thereof;

(4) Brothers and sisters, and spouses
thereof;

(5) Grandparents and grandchildren,
and spouses thereof;

(6) Domestic partner and parents
thereof, including domestic partners of
any individual in paragraphs (2)
through (5) of this definition; and

(7) Any individual related by blood or
affinity whose close association with the
employee is the equivalent of a family

relationship.
* * * * *

Parent means—

(1) A biological, adoptive, step, or
foster parent of the employee, or a
person who was a foster parent of the
employee when the employee was a
minor;

(2) A person who is the legal guardian
of the employee or was the legal
guardian of the employee when the
employee was a minor or required a
legal guardian;

(3) A person who stands in loco
parentis to the employee or stood in
loco parentis to the employee when the
employee was a minor or required
someone to stand in loco parentis; or

(4) A parent, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

* * * * *
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Son or daughter means—

(1) A biological, adopted, step, or
foster son or daughter of the employee;
(2) A person who is a legal ward or
was a legal ward of the employee when
that individual was a minor or required

a legal guardian;

(3) A person for whom the employee
stands in loco parentis or stood in loco
parentis when that individual was a
minor or required someone to stand in
loco parentis; or

(4) A son or daughter, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

* * * * *

m 3.In §630.803, revise the definition of
immediate relative and add definitions
of committed relationship, domestic
partner, parent, and son or daughter in
alphabetical order to read as follows:

§630.803 Definitions.

* * * * *

Committed relationship means one in
which the employee, and the domestic
partner of the employee, are each other’s
sole domestic partner (and are not
married to or domestic partners with
anyone else); and share responsibility
for a significant measure of each other’s
common welfare and financial
obligations. This includes, but is not
limited to, any relationship between two
individuals of the same or opposite sex
that is granted legal recognition by a
State or by the District of Columbia as
a marriage or analogous relationship
(including, but not limited to, a civil
union).

Domestic partner means an adult in a
committed relationship with another
adult, including both same-sex and

opposite-sex relationships.
* * * * *

Immediate relative means an
individual with any of the following
relationships to the employee:

(1) Spouse, and parents thereof;

(2) Sons and daughters, and spouses
thereof;

(3) Parents, and spouses thereof;

(4) Brothers and sisters, and spouses
thereof;

(5) Grandparents and grandchildren,
and spouses thereof;

(6) Domestic partner and parents
thereof, including domestic partners of
any individual in paragraphs (2)
through (5) of this definition; and

(7) Any individual related by blood or
affinity whose close association with the
employee is the equivalent of a family
relationship.

Parent means—

(1) A biological, adoptive, step, or
foster parent of the employee, or a

person who was a foster parent of the
employee when the employee was a
minor;

(2) A person who is the legal guardian
of the employee or was the legal
guardian of the employee when the
employee was a minor or required a
legal guardian; or

(3) A person who stands in loco
parentis to the employee or stood in
loco parentis to the employee when the
employee was a minor or required
someone to stand in loco parentis.

(4) A parent, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

Son or daughter means—

(1) A biological, adopted, step, or
foster son or daughter of the employee;
(2) A person who is a legal ward or
was a legal ward of the employee when
that individual was a minor or required

a legal guardian;

(3) A person for whom the employee
stands in loco parentis or stood in loco
parentis when that individual was a
minor or required someone to stand in
loco parentis; or

(4) A son or daughter, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

m 4.In §630.902, revise the definition of
family member and add definitions of
committed relationship, domestic
partner, parent, and son or daughter in
alphabetical order to read as follows:

§630.902 Definitions.

* * * * *

Committed relationship means one in
which the employee, and the domestic
partner of the employee, are each other’s
sole domestic partner (and are not
married to or domestic partners with
anyone else); and share responsibility
for a significant measure of each other’s
common welfare and financial
obligations. This includes, but is not
limited to, any relationship between two
individuals of the same or opposite sex
that is granted legal recognition by a
State or by the District of Columbia as
a marriage or analogous relationship
(including, but not limited to, a civil
union).

Domestic partner means an adult in a
committed relationship with another
adult, including both same-sex and
opposite-sex relationships.

* * * * *

Family member means an individual
with any of the following relationships
to the employee:

(1) Spouse, and parents thereof;

(2) Sons and daughters, and spouses
thereof;

(3) Parents, and spouses thereof;

(4) Brothers and sisters, and spouses
thereof;

(5) Grandparents and grandchildren,
and spouses thereof;

(6) Domestic partner and parents
thereof, including domestic partners of
any individual in paragraphs (2)
through (5) of this definition; and

(7) Any individual related by blood or
affinity whose close association with the
employee is the equivalent of a family
relationship.

* * * * *

Parent means—

(1) A biological, adoptive, step, or
foster parent of the employee, or a
person who was a foster parent of the
employee when the employee was a
minor;

(2) A person who is the legal guardian
of the employee or was the legal
guardian of the employee when the
employee was a minor or required a
legal guardian; or

(3) A person who stands in loco
parentis to the employee or stood in
loco parentis to the employee when the
employee was a minor or required
someone to stand in loco parentis.

(4) A parent, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

Son or daughter means—

(1) A biological, adopted, step, or
foster son or daughter of the employee;
(2) A person who is a legal ward or
was a legal ward of the employee when
that individual was a minor or required

a legal guardian;

(3) A person for whom the employee
stands in loco parentis or stood in loco
parentis when that individual was a
minor or required someone to stand in
loco parentis; or

(4) A son or daughter, as described in
paragraphs (1) through (3) of this
definition, of an employee’s spouse or
domestic partner.

m 5.In §630.1002, add the definitions of
committed relationship, domestic
partner, parent, and son or daughter in
alphabetical order to read as follows:

§630.1002 Definitions.
* * * * *

Committed relationship has the
meaning given that term in subpart I of
this part.

Domestic partner has the meaning
given that term in subpart I of this part.
* * * * *

Parent has the meaning given that
term in subpart I of this part.

* * * * *

Son or daughter has the meaning

given that term in subpart I of this part.
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m 6.In §630.1102, add the definitions of
committed relationship, domestic
partner, parent, and son or daughter in
alphabetical order to read as follows:

§630.1102 Definitions.

* * * * *

Committed relationship has the
meaning given that term in subpart I of
this part.

* * * * *

Domestic partner has the meaning
given that term in subpart I of this part.
* * * * *

Parent has the meaning given that
term in subpart I of this part.

Son or daughter has the meaning
given that term in subpart I of this part.
* * * * *

[FR Doc. 2010-14252 Filed 6—-11-10; 8:45 am]
BILLING CODE 6325-39-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430

[0524-AA61]

Competitive and Noncompetitive
Nonformula Federal Assistance
Programs—Administrative Provisions
for Biomass Research and
Development Initiative

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: The National Institute of Food
and Agriculture (NIFA), formerly the
Cooperative State Research, Education,
and Extension Service (CSREES), is
publishing a set of specific
administrative requirements for the
Biomass Research and Development
Initiative (BRDI) to supplement the
Competitive and Noncompetitive Non-
formula Federal Assistance Programs—
General Award Administrative
Provisions for this program. The BRDI is
authorized under section 9008 of the
Farm Security and Rural Investment Act
of 2002 (FSRIA), as amended by the
Food, Conservation, and Energy Act of
2008(FCEA).

DATES: This interim rule is effective on
June 14, 2010. The Agency must receive
comments on or before October 12,
2010.

ADDRESSES: You may submit comments,
identified by 0524—AA61, by any of the
following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: policy@NIFA.usda.gov.
Include Regulatory Information Number
(RIN) number 0524—AA61 in the subject
line of the message.

Fax:202-401-7752.

Mail: Paper, disk or CD-ROM
submissions should be submitted to
National Institute of Food and
Agriculture; U.S. Department of
Agriculture; STOP 2299; 1400
Independence Avenue, SW.,
Washington, DC 20250-2299.

Hand Delivery/Courier: National
Institute of Food and Agriculture; U.S.
Department of Agriculture; Room 2258,
Waterfront Centre; 800 9th Street, SW.;
Washington, DC 20024.

Instructions: All comments submitted
must include the agency name and the
RIN for this rulemaking. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Carmela Bailey, National Program
Leader, Plant and Animal Systems,
National Institute of Food and
Agriculture, U.S. Department of
Agriculture, STOP 3356, 1400
Independence Avenue, SW.,
Washington, DC 20250-2299; Voice:
202—401-6443; Fax: 202—401-4888; e-
mail: cbailey@NIFA.usda.gov.
SUPPLEMENTARY INFORMATION:

I. Background and Summary

Authority

Section 9008 of the Farm Security and
Rural Investment Act of 2002 (FSRIA),
Public Law 107-171 (7 U.S.C. 8108), as
amended by section 9001 of the Food,
Conservation, and Energy Act of 2008
(FCEA), Public Law 110-246, provides
authority to the Secretary of Agriculture
and the Secretary of Energy, to establish
and carry out a joint Biomass Research
and Development Initiative (BRDI)
under which competitively awarded
grants, contracts, and financial
assistance are provided to, or entered
into with, eligible entities to carry out
research on and development and
demonstration of biofuels and biobased
products; and the methods, practices,
and technologies for the production of
biofuels and biobased products. Should
the Secretaries of USDA and DOE
decide to make competitive Federal
assistance awards under this authority,
the rules contained within subpart K
apply. Activities authorized under BRDI
are carried out in consultation with the
Biomass Research and Development
Board, established in section 9008(c) of
FSRIA and the Biomass Research and

Development Technical Advisory
committee established in section
9008(d) of FSRIA. The USDA authority
to carry out this program has been
delegated to NIFA through the Under
Secretary for Research, Education, and
Economics.

Purpose

The objectives of BRDI are to develop
(a) technologies and processes necessary
for abundant commercial production of
biofuels at prices competitive with fossil
fuels; (b) high-value biobased products
(1) to enhance the economic viability of
biofuels and power, (2) to serve as
substitutes for petroleum-based
feedstocks and products, and (3) to
enhance the value of coproducts
produced using the technologies and
processes; and (c) a diversity of
economically and environmentally
sustainable domestic sources of
renewable biomass for conversion to
biofuels, bioenergy, and biobased
products.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient
administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. As noted above, NIFA has
been delegated the authority to
administer this program and will be
issuing Federal assistance awards for
funding made available for this
program; and thus, awards made under
this authority will be subject to the
Agency’s assistance regulations at 7 CFR
part 3430, Competitive and
Noncompetitive Non-formula Federal
Assistance Programs—General Award
Administrative Provisions. The
Agency’s development and publication
of these regulations for its non-formula
Federal assistance programs serve to
enhance its accountability and to
standardize procedures across the
Federal assistance programs it
administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as an interim rule
on August 1, 2008 [73 FR 44897-44909]
and as a final rule on [September 4,
2009] [74 FR 45736-45752]. These
regulations apply to all Federal
assistance programs administered by
NIFA except for the formula grant
programs identified in 7 CFR 3430.1(f),
the Small Business Innovation Research
programs, with implementing
regulations at 7 CFR part 3403, and the
Veterinary Medicine Loan Repayment
Program (VMLRP) authorized under
section 1415A of the National
Agricultural Research, Extension, and
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Teaching Policy Act of 1977
(NARETPA).

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance awards.
Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
§3430.2), (4) eligibility, (5) project types
and priorities, (6) funding restrictions
(including indirect costs), and (7)
matching requirements. Subparts F and
thereafter contain the above seven
components in this order. Additional
sections may be added for a specific
program if there are additional
requirements or a need for additional
rules for the program (e.g., additional
reporting requirements). Through this
rulemaking, NIFA is adding subpart K
for the administrative provisions that
are specific to the Federal assistance
awards made under the BRDI authority.

Timeline for Inplementing Regulations

NIFA is publishing this rule as an
interim rule with a 120-day comment
period and anticipates publishing a final
rule by November 1, 2010. However, in
the interim, these regulations apply to
the Federal assistance awards made
under the BRDI authority.

II. Administrative Requirements for the
Proposed Rulemaking

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget. This interim
rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; nor will it materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs; nor will it have an annual
effect on the economy of $100 million
or more; nor will it adversely affect the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way.
Furthermore, it does not raise a novel
legal or policy issue arising out of legal
mandates, the President’s priorities or
principles set forth in the Executive
Order.

Regulatory Flexibility Act of 1980

This interim rule has been reviewed
in accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
interim rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this interim rule does not
impose any new information
requirements; however, the burden
estimates will increase for existing
approved information collections
associated with this rule due to
additional applicants. These estimates
will be provided to OMB. In addition to
the SF—424 form families (i.e., Research
and Related and Mandatory), SF—425
Federal Financial Report, Financial
Status Reports; NIFA has three currently
approved OMB information collections
associated with this rulemaking: OMB
Information Collection No. 0524—0042,
NIFA Current Research Information
System (CRIS); No. 0524—0041, NIFA
Application Review Process; and No.
0524—-0026, Assurance of Compliance
with the Department of Agriculture
Regulations Assuring Civil Rights
Compliance and Organizational
Information.

Catalog of Federal Domestic Assistance

This interim regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
for Federal Domestic Assistance (CFDA)
No0.10.312, Biomass Research and
Development Initiative.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
interim rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that

could result in increased expenditures
by State, local, or tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
interim rule in accordance with
Executive Order 13175, and has
determined that it does not have “tribal
implications.” The interim rule does not
“have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
interim rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural Research,
Education, Extension, Federal
assistance.

m Accordingly, title 7 part 3430 of the
Code of Federal Regulations is amended
as set forth below:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVSIONS

m 1. The authority for part 3430
continues to read as follows:

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

m 2. Add anew subpart K, to read as
follows:

Subpart K—Biomass Research and
Development Initiative

Sec.

3430.700
3430.701
3430.702
3430.703
3430.704
3430.705
3430.706
3430.707
3430.708
3430.709

Applicability of regulations.
Purpose.

Definitions.

Eligibility.

Project types and priorities.
Funding restrictions.
Matching requirements.
Administrative duties.
Review criteria.

Duration of awards.

Subpart K—Biomass Research and
Development Initiative

§3430.700 Applicability of regulations.

The regulations in this subpart apply
to the Federal assistance awards made



Federal Register/Vol.

75, No. 113/Monday, June 14, 2010/Rules and Regulations

33499

under the program authorized under
section 9008 of the Farm Security and
Rural Investment Act of 2002, as
amended by section 9001 of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-246).

§3430.701 Purpose.

In carrying out the program, NIFA, in
cooperation with the Department of
Energy, is authorized to make
competitive awards under section
9008(e) of FSRIA to develop:

(a) Technologies and processes
necessary for abundant commercial
production of biofuels at prices
competitive with fossil fuels;

(b) High-value biobased products—

(1) To enhance the economic viability
of biofuels and power,

(2) To serve as substitutes for
petroleum-based feedstocks and
products, and

(3) To enhance the value of
coproducts produced using the
technologies and processes; and

(c) A diversity of economically and
environmentally sustainable domestic
sources of renewable biomass for
conversion to biofuels, bioenergy, and
biobased products.

§3430.702 Definitions.

The definitions specific to BRDI are
from the authorizing legislation, the
National Program Leadership of NIFA,
and the Department of Energy. The
definitions applicable to the program
under this subpart include:

Advanced Biofuel means fuel derived
from renewable biomass other than corn
kernel starch, including:

(1) Biofuel derived from cellulose,
hemicellulose, or lignin;

(2) Biofuel derived from sugar and
starch (other than ethanol derived from
corn kernel starch);

(3) Biofuel derived from waste
material, including crop residue, other
vegetative waste material, animal waste,
food waste, and yard waste;

(4) Diesel-equivalent fuel derived
from renewable biomass, including
algael oils, oil seed crops, re-claimed
vegetable oils and animal fat;

(5) Biogas (including landfill gas and
sewage waste treatment gas) produced
through the conversion of organic
matter from renewable biomass;

(6) Butanol or other alcohols
produced through the conversion of
organic matter from renewable biomass;
and

(7) Other fuel derived from cellulosic
biomass.

Advisory Committee means the
Biomass Research and Development
Technical Advisory Committee
established by section 9008(d)(1) of
FSRIA.

Biobased Product means:

(1) An industrial product (including
chemicals, materials, and polymers)
produced from biomass; or

(2) A commercial or industrial
product (including animal feed and
electric power) derived in connection
with the conversion of biomass to fuel.

Bioenergy means power generated in
the form of electricity or heat using
biomass as a feedstock.

Biofuel means a fuel derived from
renewable biomass.

Biomass Conversion Facility means a
facility that converts or proposes to
convert renewable biomass into:

(1) Heat;

(2) Power;

(3) Biobased products; or

(4) Advanced biofuels.

Biorefinery means a facility (including
equipment and processes) that—

(1) Converts renewable biomass into
biofuels and biobased products; and

(2) May produce electricity.

Board means the Biomass Research
and Development Board established by
section 9008(c) of the FSRIA of 2002 (7
U.S.C. 8108(c)).

BRDI means the Biomass Research
and Development Initiative.

Cellulosic Biofuel means renewable
fuel derived from any cellulose,
hemicellulose, or lignin that is derived
from renewable biomass and that has
lifecycle greenhouse gas emissions, as
determined by the Administrator of the
Environmental Protection Agency, that
are at least 60 percent less than the
baseline lifecycle greenhouse gas
emissions.

Demonstration means demonstration
of technology in a pilot plant or semi-
works scale facility, including a plant or
facility located on a farm. A biorefinery
demonstration is a system capable of
processing a minimum of 50 tons/day of
biomass feedstock.

DOE means the Department of Energy.

Institutions of higher education has
the meaning given the term in section
102 of the Higher Education Act of 1965
(20 U.S.C. 1002(a)).

Intermediate Ingredient or Feedstock
means a material or compound made in
whole or in significant part from
biological products, including
renewable agricultural materials
(including plant, animal, and marine
materials) or forestry materials, that are
subsequently used to make a more
complex compound or product.

Life cycle assessment means the
comprehensive examination of a
product’s environmental and economic
aspects and potential impacts
throughout its lifetime, including raw
material extraction, transportation,
manufacturing, use, and disposal.

Life cycle cost means the amortized
annual cost of a product, including
capital costs, installation costs,
operating costs, maintenance costs, and
disposal costs discounted over the
lifetime of the product.

Pilot Plant is an integrated chemical
processing system that includes the
processing units necessary to convert
biomass feedstock into biofuels/
bioenergy/biobased products at a
minimum feed rate of 1 ton/day of
biomass feedstock.

Private sector entities include
companies, corporations, farms,
ranches, cooperatives, and others that
compete in the marketplace.

Recovered materials means waste
materials and by-products that have
been recovered or diverted from solid
waste, but such term does not include
those materials and by-products
generated from, and commonly reused
within, an original manufacturing
process (42 U.S.C. 6903 (19)).

Recycling means the series of
activities, including collection,
separation, and processing, by which
products or other materials are
recovered from the solid waste stream
for use in the form of raw materials in
the manufacture of new products other
than fuel for producing heat or power by
combustion.

Renewable Biomass means:

(1) Materials, pre-commercial
thinnings, or invasive species from
National Forest System land (as defined
in section 11(a) of the Forest and
Rangeland Renewable Resources
Planning Act of 1974 (16 U.S.C. 1609(a))
and public lands (as defined in section
103 of the Federal Land Policy and
Management Act of 1976 (43 U.S.C.
1702)) that—

(i) Are byproducts of preventive
treatments that are removed to reduce
hazardous fuels; to reduce or contain
disease or insect infestation; or to
restore ecosystem health;

(i) Would not otherwise be used for
higher-value products; and

(iii) Are harvested in accordance with
applicable law and land management
plans; and the requirements for—

(A) Old-growth maintenance,
restoration, and management direction
of paragraphs (2), (3), and (4) of
subsection (e) of section 102 of the
Healthy Forests Restoration Act of 2003
(16 U.S.C. 6512); and

(B) Large-tree retention of subsection
(f) of section 102 of the Healthy Forests
Restoration Act of 2003 (16 U.S.C.
6512); or

(2) Any organic matter that is
available on a renewable or recurring
basis from non-Federal land or land
belonging to an Indian or Indian tribe
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that is held in trust by the United States
or subject to a restriction against
alienation imposed by the United States,
including—

(i) Renewable plant material,
including feed grains; other agricultural
commodities; other plants and trees;
and algae; and

(ii) Waste material, including crop
residue; other vegetative waste material
(including wood waste and wood
residues); animal waste and byproducts
(including fats, oils, greases, and
manure); and food waste and yard
waste.

Research and development (R&D)
projects means a research project only,
a development project only, or a
combination of research and
development project; however, an R&D
project may not be submitted including
a demonstration project or vice versa.

Semi-works is a combination of
chemical processing units that
constitute a subset of the fully
integrated system and are used to
develop process flow diagrams and
mass and energy balances for the
purposes of scaling up to a
demonstration scale facility.

Transportation fuel means fuel for use
in motor vehicles, motor vehicle
engines, non-road vehicles, or non-road
engines (except for ocean-going vessels).

§3430.703 Eligibility.

To be eligible to receive an award
under this subpart, the recipient shall
be—

(a) An institution of higher education
(as defined in § 3430.702);

(b) A National Laboratory;

(c) A Federal research agency;

(d) A State research agency;

(e) A private sector entity (as defined
in § 3430.702 of this part);

(f) A nonprofit organization; or

(g) A consortium of two or more
entities listed in paragraphs (a) through
(f) of this section.

§3430.704 Project types and priorities.

(a) Technical Topic Areas. Biomass
Research and Development Initiative
(BRDI) awards shall be directed (in
consultation with the Biomass Research
and Development Board, the
Administrator of the Environmental
Protection Agency and heads of other
appropriate departments and agencies)
in the following three primary technical
topic areas:

(1) Feedstocks Development.
Research, development, and
demonstration activities regarding
feedstocks and feedstock logistics
(including the harvest, handling,
transport, preprocessing, and storage)
relevant to production of raw materials

for conversion to biofuels and biobased
products.

(2) Biofuels and Biobased Products
Development. Research, development,
and demonstration activities to
support—

(i) The development of diverse cost-
effective technologies for the use of
cellulosic biomass in the production of
biofuels and biobased products; and

(ii) Product diversification through
technologies relevant to production of a
range of biobased products (including
chemicals, animal feeds, and
cogenerated power) that potentially can
increase the feasibility of fuel
production in a biorefinery.

(3) Biofuels Development Analysis—
(i) Strategic Guidance. The development
of analysis that provides strategic
guidance for the application of
renewable biomass technologies to
improve sustainability and
environmental quality, cost
effectiveness, security, and rural
economic development.

(ii) Energy and Environmental Impact.
Development of systematic evaluations
of the impact of expanded biofuel
production on the environment
(including forest land) and on the food
supply for humans and animals,
including the improvement and
development of tools for life cycle
analysis of current and potential
biofuels.

(iii) Assessment of Federal Land.
Assessments of the potential of Federal
land resources to increase the
production of feedstocks for biofuels
and biobased products, consistent with
the integrity of soil and water resources
and with other environmental
considerations.

(b) Additional Considerations. Within
the technical topic areas described in
§3430.704(a)(3), NIFA, in cooperation
with DOE, shall support research and
development to—

(1) Create continuously expanding
opportunities for participants in existing
biofuels production by seeking
synergies and continuity with current
technologies and practices;

(2) Maximize the environmental,
economic, and social benefits of
production of biofuels and derived
biobased products on a large scale; and

(3) Facilitate small-scale production
and local and on-farm use of biofuels,
including the development of smallscale
gasification technologies for production
of biofuel from cellulosic feedstocks.

§3430.705 Funding restrictions.

(a) Facility costs. Funds made
available under this subpart shall not be
used for the planning, repair,

rehabilitation, acquisition, or
construction of a building or facility.

(b) Indirect costs. Subject to § 3430.52
of this part, indirect costs are allowable
for Federal assistance awards made by
NIFA.

(c) Minimum allocations. After
consultation with the Board, NIFA in
cooperation with DOE, shall require that
each of the three technical topic areas
described in § 3430.704 of this part
receive not less than 15 percent of funds
made available to carry out BRDL

§3430.706 Matching requirements.

(a) Requirement for Research and/or
Development Projects. The non-Federal
share of the cost of a research or
development project under BRDI shall
be not less than 20 percent of the total
Federal funds awarded. NIFA may
reduce the non-Federal share of a
research or development project if the
reduction is determined to be necessary
and appropriate.

(b) Requirement for Demonstration
and Commercial Projects. The non-
Federal share of the cost of a
demonstration or commercial project
under BRDI shall be not less than 50
percent of the total Federal funds
awarded.

(c) Indirect costs. Use of indirect costs
as in-kind matching contributions is
subject to § 3430.52 of this part.

§3430.707 Administrative duties.

(a) After consultation with the Board,
NIFA, in cooperation with DOE, shall:

(1) Publish annually one or more joint
requests for proposals for Federal
assistance under BRDI; and

(2) Require that Federal assistance
under BRDI be awarded based on a
scientific peer review by an
independent panel of scientific and
technical peers.

(b) NIFA, in cooperation with DOE,
shall ensure that applicable research
results and technologies from the BRDI
are:

(1) Adapted, made available, and
disseminated, as appropriate; and

(2) Included in the best practices
database established under section
1672C(e) of the Food, Agriculture,
Conservation, and Trade Act of 1990.

§3430.708 Review criteria.

(a) General. BRDI peer reviews of
applications are conducted in
accordance with requirements found in
section 9008 of the Farm Security and
Rural Investment Act of 2002 (FSRIA),
Public Law 107-171 (7 U.S.C. 8101 et
seq.); section 103 of the Agricultural
Research, Extension, and Education
Reform Act of 1998 (7 U.S.C. 7613); and
regulations found in title 7 of the Code
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of Federal Regulations, sections 3430.31
through 3430.37.

(b) Additional Considerations. Special
consideration will be given to
applications that—

(1) Involve a consortium of experts
from multiple institutions;

(2) Encourage the integration of
disciplines and application of the best
technical resources; and

(3) Increase the geographic diversity
of demonstration projects.

§3430.709 Duration of awards.

The term of a Federal assistance
award made for a BRDI project shall not
exceed 5 years. No-cost extensions of
time beyond the maximum award terms
will not be considered or granted.

Signed at Washington, DC, on June 4, 2010.
Roger Beachy,

Director, National Institute of Food and
Agriculture.

[FR Doc. 2010-14159 Filed 6-11-10; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service

7 CFR Part 4280

Rural Microentrepreneur Assistance
Program

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Interim rule; correction.

SUMMARY: The Agency published a
document in the Federal Register of
May 28, 2010, establishing a technical
and financial assistance program for
qualified microenterprise development
organizations to support
microentrepreneurs in the development
and ongoing success of rural
microenterprises. This document
corrects the Office of Management and
Budget (OMB) control number assigned
to the collection of information
approved by OMB for the interim rule.

DATES: Effective on June 28, 2010.

FOR FURTHER INFORMATION CONTACT: Lori
Washington, (202) 720-9815.

SUPPLEMENTARY INFORMATION: As
published, the interim rule references
the OMB control number assigned for
the collection of information as 0570—
XXXX under the Paperwork Reduction
Act section and in §4280.400. The
correct reference should read: 0570-
0062.

In the Federal Register of May 28,
2010 (75 FR 30114), in FR Doc. 2010-
11931, make the correction in the
following places:

1. On page 30115, column 1, under
the heading “Paperwork Reduction Act,”
lines 8 and 21, revise the reference
“0570—-XXXX” to read “0570-0062”; and

2. On page 30158, column 3, line 6,
under “§ 4280.400,” revise the reference
“0570—-XXXX” to read “0570-0062".

Judith A. Canales,

Administrator, Rural Business-Cooperative
Service.

[FR Doc. 2010-14160 Filed 6—11-10; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 561
[Docket ID OTS—2010-0011]
RIN 1550-AC40

Definitions for Regulations Affecting
All Savings Associations; Money
Market Deposit Accounts

AGENCY: Office of Thrift Supervision,
Treasury.

ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision is amending its regulations
to eliminate restrictions on certain kinds
of transfers from money market deposit
accounts for savings associations. The
Board of Governors of the Federal
Reserve System (the FRB) has already
amended its regulations (“Regulation
D”) to eliminate these restrictions for
member banks. Because this change is
ministerial, the OTS has determined for
good cause that public notice and
comment is unnecessary under the
Administrative Procedure Act (APA)
and is implementing this change by
means of a final rule without notice and
comment.

DATES: Effective Date: The rule is
effective June 14, 2010.

FOR FURTHER INFORMATION CONTACT:
Suzanne McQueen, Consumer
Regulation Analyst, Compliance and
Consumer Protection (202) 906—6451,
Marvin L. Shaw, Senior Attorney,
Regulations and Legislation Division,
Office of the Chief Counsel, (202) 906—
6639, Office of Thrift Supervision, 1700
G Street, NW., Washington, DC 20552.

SUPPLEMENTARY INFORMATION

I. Background

A. Federal Reserve Board Amendments
to Regulation D

On May 29, 2009, the Board of
Governors of the Federal Reserve
System (FRB) issued final amendments

to 12 CFR part 204, “Reserve
Requirements of Depository Institutions
(Regulation D).”* Among other changes,
the amendments eliminate restrictions
on certain types of transfers that
consumers can make from savings
deposits. The changes became effective
on July 2, 2009. In the definition for
savings deposit, Regulation D lists
several types of savings deposit
accounts, including Money Market
Deposit Accounts.

Prior to the FRB amendments,
Regulation D limited the number of
“convenient” transfers and withdrawals
from savings deposits to not more than
six per month. Within this overall limit
of six, not more than three transfers or
withdrawals could be made by check,
debit card, or similar order by the
depositor and payable to third parties
(the three transfer sublimit). Under the
FRB final amendments to Regulation D,
the permissible monthly number of
transfers or withdrawals from savings
deposits by check, debit card, or similar
order payable to third parties has been
increased from three to six. In other
words, while the FRB has decided to
retain the overall six-transfer limit for
savings deposits, it has eliminated the
three transfer sublimit within the
overall limit that applied to transfers or
withdrawals from savings deposits by
check, debit card, or similar order
payable to third parties. The FRB
decided to eliminate the three transfer
sublimit because distinctions between
such transfers and other types of pre-
authorized or automatic transfers
subject to the six-per-month limit were
no longer logical in light of
technological advances.

B. OTS Regulations Addressing Savings
Accounts

Pursuant to its authority under the
Home Owners’ Loan Act (HOLA),2 OTS
issued regulations addressing limits on
certain types of savings accounts known
as Money Market Deposit Accounts
(MMDAS) at 12 CFR 561.28. A second
provision—12 CFR 557.10—which
addresses OTS’s authority under HOLA
to raise funds through accounts, further
specifies that “12 CFR parts 204
[Regulation D] and 230 apply to your
deposit accounts.”

OTS has received inquiries from
savings associations about whether the
agency is planning to amend its
definition of MMDA to make it
consistent with the FRB and FDIC3
regulations. The savings associations
stated that without such an amendment

174 FR 25629.
212 U.S.C. 1462, 1463, 1464.
374 FR 47050 (September 15, 2009).
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they would be at a competitive
disadvantage.

C. Amendment to Definition of Money
Market Deposit Accounts

In accord with the FRB amendment to
Regulation D and the FDIC’s
amendment to its definition of “demand
deposit,” OTS is amending its definition
of Money Market Deposit Accounts in
section 561.28 to eliminate the three
transfer sublimit. This will be done by
eliminating the proviso in subsection
561.28(a)(2)(i), which currently reads as
follows: “Provided, that no more than
three of the six transfers provided for in
this paragraph (a)(2)(i) may be by check,
draft, debit card, or similar order made
by the depositor and payable to a third
parties.”

II. Exemption From Public Notice and
Comment

To issue a final rule without public
notice and comment, an agency must
find good cause that notice and
comment are impracticable,
unnecessary, or contrary to the public
interest. 5 U.S.C. 553(b) Similarly, to
issue a rule that is immediately
effective, the agency must find good
cause for dispensing with the 30-day
delay required by the Administrative
Procedure Act (APA).

OTS regulations require that the
FRB’s Regulation D apply to OTS’s
definition of various savings accounts.
To achieve consistency among the
agencies and to further the intent of
OTS’s regulation at 12 CFR 557.10, OTS
has decided to eliminate the three
transfer sublimit for savings associations
in the same way that the FRB has done
for member banks and that the FDIC has
done for banks under its jurisdiction.
For this reason, OTS has determined for
good cause that public notice and
comment is unnecessary under the
APA, and that the rule should be
published in the Federal Register as a
final rule.

II1. Effective Date

For the same reasons OTS has
determined that public notice and
comment is unnecessary for good cause,
OTS also finds good cause to adopt an
effective date that would be less than 30
days after the publication in the Federal
Register pursuant to the APA. 5 U.S.C.
553(d) Accordingly, the amendment to
section 561.28 will be effective as of the
date of publication in the Federal
Register.

IV. Regulatory Flexibility Act

An initial regulatory flexibility
analysis under the Regulatory
Flexibility Act (RFA) is required only

when an agency must publish a general
notice of proposed rulemaking. 5 U.S.C.
603. As already noted, OTS has
determined that publication of a notice
of proposed rulemaking is not necessary
for this final rule. Accordingly, the RFA
does not require an initial regulatory
flexibility analysis. Nevertheless, OTS
has considered the likely impact of the
rule on small entities and believes that
the rule will not have a significant
impact on a substantial number of small
entities.

V. Executive Order 12866

OTS has determined that this final
rule does not constitute a “significant
regulatory action” for purposes of
Executive Order 12866.

VI. Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (UMRA) requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in the expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector of
$100 million or more (adjusted annually
for inflation) in any one year. If a
budgetary impact statement is required,
section 205 of the UMRA also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OTS has determined that the rule
will not result in expenditures by state,
local, and tribal governments, or by the
private sector, of $100 million or more.
Accordingly, OTS has not prepared a
budgetary impact statement or
specifically addressed the regulatory
alternatives considered.

VII. Paperwork Reduction Act

No collection of information pursuant
to section 3504(h) of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.) is contained in this final rule.
Consequently, no information has been
submitted to the Office of Management
and Budget for review.

List of Subjects in 12 CFR Part 561

Administrative practice and
procedure, Savings associations.

m Accordingly, OTS amends chapter V,
title 12, Code of Federal Regulations as
set forth below.

PART 561—DEFINITIONS FOR
REGULATIONS AFFECTING ALL
SAVINGS ASSOCIATIONS

m 1. The authority citation for part 509
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a.

2. Section 561.28 is amended by
revising paragraph (a)(2)(i) to read as
follows:

§561.28 Money Market Deposit Accounts.
(a) * x %
m (2)(i) The depositor is authorized by
the savings association to make no more
than six transfers per calendar month or
statement cycle (or similar period) of at
least four weeks by means of
preauthorized, automatic, telephonic, or
data transmission agreement, order, or
instruction to another account of the
depositor at the same savings
association to the savings association
itself, or to a third party.

* * * * *

Dated: June 3, 2010.

By the Office of Thrift Supervision.
John E. Bowman,
Acting Director.
[FR Doc. 2010-14243 Filed 6-11-10; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket No. USCG—-2010-0180]
RIN 1625-AA08

Special Local Regulation for Marine
Events; Temporary Change of Dates
for Recurring Marine Events in the
Fifth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard temporarily
changes the enforcement period of
special local regulations for a recurring
marine event in the Fifth Coast Guard
District. These regulations apply to only
one recurring marine event that
establishes two spectator vessel
anchorage areas and restricts vessel
traffic. Special local regulations are
necessary to provide for the safety of life
on navigable waters during the event.
This action is intended to restrict vessel
traffic in portions of the Hampton River,
Hampton, VA, and Sunset Creek,
Hampton, VA during the event.

DATES: This rule is effective from 11:30
a.m. on July 10, 2010, to 1:30 p.m. on
July 11, 2010. This rule will be enforced
from 11:30 a.m. to 2:30 p.m. and 9 p.m.
to 10 p.m. on July 10, 2010, and from
12:30 p.m. to 1:30 p.m. on July 11, 2010.
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ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG-2010-0180 and are
available online by going to http://
www.regulations.gov, inserting USCG—
2010-0180 in the “Keyword” box, and
then clicking on “Search.” This material
is also available for inspection or
copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Tiffany Duffy,
Project Manager, Sector Hampton
Roads, Waterways Management
Division, Coast Guard; telephone 757—
668-5580, e-mail
Tiffany.A.Duffy@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 5, 2010, we published a
notice of proposed rulemaking (NPRM)
entitled Special Local Regulation for
Marine Event; Temporary Change of
Dates for Recurring Marine Event in the
Fifth Coast Guard District in the Federal
Register (75 FR 17099). We received no
comments on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

Marine events are frequently held on
the navigable waters within the
boundary of the Fifth Coast Guard
District. The on water activities that
typically comprise marine events
include sailing regattas, power boat
races, swim races and holiday parades.
For a description of the geographical
area of each Coast Guard Sector—
Captain of the Port Zone, please see 33
CFR 3.25.

This regulation temporarily changes
the enforcement period of special local
regulations for a recurring marine event
within the Fifth Coast Guard District.
This regulation applies to one marine
event in 33 CFR 100.501, Table to
§100.501.

On July 9, 10, and 11, 2010, the City
of Hampton and The Virginia Air and
Space Museum will sponsor the “11th
Hampton Blackbeard Festival,” a
historic festival on the waters of the
Hampton River near Hampton, Virginia.

The regulation at 33 CFR 100.501 is
effective annually for this marine event.
The event will consist of three replica
pirate ships conducting a simulated
wartime demonstration on July 10, 2010
from 11:30 a.m. to 2:30 p.m. and July 11,
2010 from 12:30 p.m. to 1:30 p.m. on the
Hampton River in the vicinity of Mill
Point Park, Hampton, Virginia. The
event will also consist of a fireworks
display on July 10, 2010 from 9 p.m. to
10 p.m. over the Hampton River in the
vicinity of Mill Point Park, Hampton,
Virginia. A fleet of spectator vessels is
expected to gather near the event site to
view the simulated wartime
demonstration and fireworks display.
To provide for the safety of participants,
spectators, support and transiting
vessels, the Coast Guard temporarily
restricts vessel traffic in the event area
during the demonstration and fireworks
display. The regulation at 33 CFR
100.501 would be enforced for the
duration of the event. Under provisions
of 33 CFR 100.501, from 11:30 a.m. to
2:30 p.m. and 9 p.m. to 10 p.m. on July
10, 2010, and from 12:30 p.m. to 1:30
p-m. on July 11, 2010, vessels may not
enter the regulated area unless they
receive permission from the Coast
Guard Patrol Commander.

Discussion of Comments and Changes

The Goast Guard did not receive
comments in response to the notice of
proposed rulemaking (NPRM) published
in the Federal Register. Accordingly,
the Coast Guard is establishing
temporary special local regulations on
specified waters of the Hampton River,
near Hampton, Virginia.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule prevents traffic
from transiting a portion of the
Hampton River during specified events,
the effect of this regulation will not be
significant due to the limited duration
that the regulated area will be in effect
and the extensive advance notifications
that will be made to the maritime

community via marine information
broadcasts, local radio stations and area
newspapers so mariners can adjust their
plans accordingly. Additionally, this
rulemaking does not change the
permanent regulated areas that have
been published in 33 CFR 100.501,
Table to § 100.501. In some cases vessel
traffic may be able to transit the
regulated area when the Coast Guard
Patrol Commander deems it is safe to do
s0.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule would affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
the Hampton River where marine events
are being held. This regulation will not
have a significant impact on a
substantial number of small entities
because it will be enforced only during
marine events that have been permitted
by the Coast Guard Captain of the Port.
The Captain of the Port will ensure that
small entities are able to operate in the
areas where events are occurring when
it is safe to do so. In some cases, vessels
will be able to safely transit around the
regulated area at various times, and,
with the permission of the Patrol
Commander, vessels may transit
through the regulated area. Before the
enforcement period, the Coast Guard
will issue maritime advisories so
mariners can adjust their plans
accordingly.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture



33504 Federal Register/Vol.

75, No. 113/Monday, June 14, 2010/Rules and Regulations

Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health

Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security

Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(h), of the Instruction. This rule
involves implementation of regulations
within 33 CFR Part 100 that apply to
organized marine events on the
navigable waters of the United States
that may have potential for negative
impact on the safety or other interest of
waterway users and shore side activities
in the event area. The category of water
activities includes but is not limited to
sail boat regattas, boat parades, power
boat racing, swimming events, crew
racing, and sail board racing.

Under figure 2—1, paragraph (34)(h),
of the Instruction, an environmental
analysis checklist and a categorical
exclusion determination are not
required for this rule.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2.In §100.501, from 11:30 a.m. on
July 10, 2010, to 1:30 p.m. on July 11,
2010, suspend line No. 36 in the Table
to §100.501.

m 3.In §100.501, from 11:30 a.m. on
July 10, 2010, to 1:30 p.m. on July 11,
2010, add line No. 61 in Table to
§100.501 to read as follows:

§100.501 Special Local Regulations;
Marine Events in the Fifth Coast Guard
District.

Table To §100.501.—All coordinates
listed in the Table to § 100.501 reference
Datum NAD 1983.

* * * * *
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COAST GUARD SECTOR HAMPTON ROADS—COTP ZONE

No. Date Event Sponsor Location
61 ....... July 9—July 11, Blackbeard City of Hampton and The Vir- The waters of Sunset Creek and Hampton River shore to shore
2010. Festival. ginia Air and Space Center. bounded to the north by the C & O Railroad Bridge and to

the south by a line drawn from Hampton River Channel Light
16 (LL 5715), located at latitude 37°01°03.0” N, longitude
76°20'26.0” W, to the finger pier across the river at Fisher-
man’s Wharf, located at latitude 37°01’01.5” N, longitude
76°20'32.0” W.

Spectator Vessel Anchorage Areas—Area A: Located in the
upper reaches of the Hampton River, bounded to the south
by a line drawn from the western shore at latitude
37°01’48.0” N, longitude 76°20'22.0” W, across the river to
the eastern shore at latitude 37°01'44.0” N, longitude
76°20°13.0” W, and to the north by the C & O Railroad
Bridge. The anchorage area will be marked by orange buoys.

Area B: Located on the eastern side of the channel, in the
Hampton River, south of the Queen Street Bridge, near the
Riverside Health Center. Bounded by the shoreline and a line
drawn between the following points: Latitude 37°01°26.0” N,
longitude 76°2024.0” W, latitude 37°0122.0” N, longitude
76°20'26.0” W, and latitude 37°01'22.0” N, longitude
76°20'23.0” W. The anchorage area will be marked by or-

ange buoys.

Dated: May 24, 2010.
M.S. Ogle,

Captain, U.S. Coast Guard Captain of the
Port, Hampton Roads.

[FR Doc. 2010-13811 Filed 6-9-10; 4:15 pm]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—2010-0447]

Drawbridge Operation Regulation;
Teche Bayou, Morbihan, LA

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District, has issued a
temporary deviation from the regulation
governing the operation of the LA 44
swing span bridge across Teche Bayou,
mile 56.7, at Morbihan, Iberia Parish,
Louisiana. The deviation is necessary to
jack and shim the bridge and to install
a new roller wedge system. This
deviation allows the bridge to remain
closed to navigation for three
consecutive weeks.

DATES: This deviation is effective from
6:30 a.m. on Monday, June 21 through
6:30 a.m. on Tuesday, August 3, 2010.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket are part of docket USCG-2010-

0447 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0447 in the “Keyword” box
and then clicking “Search”. They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Kay Wade, Bridge
Administration Branch, Coast Guard;
telephone 504-671-2128, e-mail
Kay.B.Wade@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION: The
Louisiana Department of Transportation
and Development has requested a
temporary deviation from the operating
schedule of the swing span bridge
across Teche Bayou at mile 56.7 in
Morbihan, Iberia Parish, Louisiana. The
closure is necessary in order to
rehabilitate machinery parts on the
bridge. The work will require the bridge
to be jacked up and taken out of service.
This maintenance is essential for the
continued operation of the bridge.

In accordance with 33 CFR
117.501(a)(18), the swing span of the
bridge shall open on signal if at least 4
hours notice is given. This deviation
allows the swing span of the bridge to

remain closed to navigation for three
consecutive weeks between 6:30 a.m.
Monday, June 21 and 6:30 a.m. Tuesday,
August 3, 2010. Uncontrollable
variables such as material supply delays
and inclement weather make it difficult
to predict the exact dates that work can
be conducted. Thus, the exact dates for
the closure cannot be firmly scheduled.
Notices will be published in the Eighth
Coast Guard District Local Notice to
Mariners and will be broadcast via the
Coast Guard Broadcast Notice to
Mariners System as soon as information
pertaining to the exact closure dates
becomes available. The Coast Guard will
coordinate the closure with the
commercial users of the waterway as
exact closure dates are known.

The vertical clearance of the swing
span bridge in the closed-to-navigation
position is 6.12 feet above Mean high
Water Elevation 5.7 feet Mean Sea
Level. Navigation on the waterway
consists of tugs with tows, ship
fabricator’s commissioned vessels, crew
boats and oil field support/service
vessels. The bridge opens for the
passage of navigation an average of 26
times per month. There are no alternate
waterway routes available. Due to prior
experience and coordination with
waterway users, it has been determined
that this closure will not have a
significant effect on these vessels.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the designated time period. This
deviation from the operating regulations
is authorized under 33 CFR 117.35.
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Dated: June 2, 2010.
David M. Frank,
Bridge Administrator.
[FR Doc. 2010-14145 Filed 6-11-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2008-1096]

Safety Zones: Fireworks Displays in
the Captain of the Port Portland Zone
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
several safety zones for fireworks
displays being held in the Captain of the
Port Portland Zone this summer. The
dates and times that the zones will be
enforced are listed below. This action is
necessary to help ensure the safety of
the maritime public during the
fireworks displays. During the
enforcement period for each respective
safety zone, no persons or vessels will
be allowed to enter or remain in the
zone unless authorized by the Captain
of the Port or his designated
representative.

DATES: The regulations in 33 CFR
Section 165.1315 will be enforced from
May 1, 2010 through September 30,
2010 as specifically noted in the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or e-mail MST1 Jaime Sayers,
Waterways Management Division, Coast
Guard Sector Portland; telephone 503—
240-9319, e-mail
Jaime.A.Sayers@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the following safety
zones codified in 33 CFR 165.1315
during the following dates and times:

(1) Portland Rose Festival Fireworks
Display, Portland OR: May 28, 2010
from 8:30 p.m. until 10:30 p.m.

(2) Cedco Inc. Fireworks Display,
North Bend, OR: July 3, 2010 from 9:45
p.m. through 10:50 p.m. If the event is
delayed by inclement weather, the
safety zone will also be enforced on July
4, 2010 from 9:45 p.m. through 10:50

.m.

(3) Astoria 4th of July Fireworks,
Astoria, OR: July 4, 2010 from 8:30 p.m.
through 11:30 p.m.

(4) Oregon Food Bank Blues Festival
Fireworks, Portland, OR: July 4, 2010
from 8:30 p.m. through 11:30 p.m.

(5) Florence Chamber 4th of July
Fireworks Display, Florence, OR: July 4,
2010 from 9 p.m. through 11 p.m.

(6) Oaks Park July 4th Celebration,
Portland, OR: July 4, 2010 from 9 p.m.
11 p.m.

(7) Rainier Days Fireworks
Celebration, Rainier, OR: July 10, 2010
from 9 p.m. through 11 p.m.

(8) Milwaukie Centennial Fireworks
Display, Milwaukie, OR: July 24, 2010
from 9 p.m. through 11 p.m.

(9) Splash Aberdeen Waterfront
Festival, Aberdeen, WA: July 4, 2010
from 9 p.m. through 11 p.m.

(10) Arlington Chamber of Commerce
Fireworks Display, Arlington, OR: July
4, 2010 from approximately 8:30 p.m. to
approximately 11:30 p.m.

(11) East County 4th of July
Fireworks, Gresham, OR: July 4, 2010
from approximately 8:30 p.m. to
approximately 11:30 p.m.

(12) Port of Cascade Locks July 5th
Fireworks Display, Cascade Locks, OR:
July 4, 2010 from approximately 8:30
p.m. to approximately 11:30 p.m.

(13) Astoria Regatta Association
Fireworks Display, Astoria, OR: August
14, 2010 9:30 p.m. through 11:30 p.m.

(14) City of Washougal July 4th
Fireworks Display, Washougal, WA:
July 4, 2010 at approximately 8:30 p.m.
to approximately 11:30 p.m.

(15) Waverly Country Club 4th of July
Fireworks Display, Milwaukie, OR: July
4, 2010 at approximately 8:30 p.m. to
11:30 p.m.

Under the provisions of 33 CFR
165.23, no person may enter or remain
in these safety zones unless authorized
by the Captain of the Port or his
designated representative. Also in
accordance with 33 CFR Section 165.23,
no person may bring into, cause to be
brought into, or allow to remain in these
safety zones any vehicle, vessel, or
object unless authorized by the Captain
of the Port or his designated
representative.

This notice is issued under authority
of 33 CFR 165.1315 and 5 U.S.C. 552(a).
Dated: May 5, 2010.
F.G. Myer,

Captain, U.S. Coast Guard, Captain of the
Port, Portland.

[FR Doc. 2010-14149 Filed 6-11-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2010-0073]

RIN 1625-AA87

Safety and Security Zones; Tall Ships
Challenge 2010, Great Lakes,
Cleveland, OH, Bay City, MI, Duluth,

MN, Green Bay, WI, Sturgeon Bay, WI,
Chicago, IL, Erie, PA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary safety and
security zones around each tall ship
visiting the Great Lakes during the Tall
Ships Challenge 2010 race series. These
safety and security zones will restrict
vessel traffic in the vicinity of each tall
ship in the navigable waters of the
United States. The Coast Guard is taking
this action to safeguard participants and
spectators from the hazards associated
with the limited maneuverability of
these tall ships and to ensure public
safety during tall ships events.

DATES: This rule is effective from 12:01
a.m. on June 23, 2010 until 12:01 a.m.
on September 13, 2010.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG—-2010-
0073 and are available online by going
to http://www.regulations.gov, inserting
USCG-2010-0073 in the “Keyword”
box, and then clicking “Search.” This
material is also available for inspection
or copying at the Docket Management
Facility (M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or e-mail LT Yamaris Barril,
Inspections, Prevention Department,
Ninth Coast Guard District, Cleveland,
OH, telephone (216) 902—6343, e-mail
Yamaris.D.Barril@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On April 12, 2010, the Coast Guard
published a notice of proposed rule
making (NPRM) entitled Safety and
Security Zones; Tall Ships Challenge
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2010, Great Lakes, Cleveland, OH, Bay
City, ML, Duluth, MN, Green Bay, WI,
Sturgeon Bay, W1, Chicago, IL, Erie, PA
in the Federal Register (75 FR 18451).
The Coast Guard received 0 public
submissions commenting on the
proposed rule. No public meeting was
requested, and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
contrary to the public interest of
ensuring the safety of spectators and
vessels during this operation and
immediate action is necessary to
prevent possible loss of life or property
from the dangers that are associated
with Tall Ship operations.

Basis and Purpose

During the Tall Ships Challenge 2010,
tall ships will be participating in
parades and then mooring in the harbors
of Cleveland, OH; Bay City, ML; Duluth,
MN; Green Bay, WI; Sturgeon Bay, WI;
Chicago, IL; and Erie, PA. At 12:01 a.m.
on June 23, 2010, a safety and security
zone will be established around each
tall ship participating in these events.
These safety and security zones will
move with the tall ships as they travel
throughout the Great Lakes. The safety
and security zones will terminate at
12:01 a.m. on September 13, 2010.

These temporary safety and security
zones are necessary to protect the tall
ships from potential harm and to protect
the public from the hazards associated
with the limited maneuverability of
these sailing ships. Due to the high
profile nature and extensive publicity
associated with this event, each Captain
of the Port (COTP) expects a large
number of spectators in confined areas
adjacent to and on Lake Erie, Saginaw
Bay, Lake Huron, Duluth Harbor, Lake
Superior, Green Bay, Sturgeon Bay, and
Lake Michigan. The combination of
large numbers of recreational boaters,
congested waterways, boaters crossing
commercially transited waterways and
limited maneuverability of the tall ships
could easily result in serious injuries or
fatalities. Therefore, the Coast Guard
will enforce a safety and security zone
around each ship to ensure the safety of
both participants and spectators in these
areas.

Discussion of Comments and Changes

The Coast Guard received 0 public
submissions commenting on this rule.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.

Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
This determination is based on the
following: The safety and security zone
around each tall ship will be relatively
small. Because the safety and security
zones will move with the tall ships
course through the Great Lakes, the
zones will exist for only a minimal time
in any one particular geographical area.
Thus, the restrictions on vessel
movement within any particular
geographical area of the Great Lakes is
expected to be minimal. Under certain
conditions, moreover, vessels may still
transit through a safety and security
zone when permitted by the Captain of
the Port.

The Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. This rule would affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in an area of water in which
a participating tall ship is transiting,
anchored, or moored between 12:01 a.m.
on June 23, 2010 and 12:01 a.m. on
September 13, 2010. Each zone will be
relatively small, and vessels may still

transit through a zone with permission
from the official on-scene patrol.

The Coast Guard received 0 public
submissions commenting on the impact
to small entities by this rule. There have
been no changes made to the rule as
proposed.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
in the NPRM we offered to assist small
entities in understanding the rule so
that they could better evaluate its effects
on them and participate in the
rulemaking process.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism. The Coast
Guard received 0 public submissions
commenting on the proposed rule.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble. The Coast Guard received 0
public submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights. The Coast
Guard received 0 public submissions
commenting on the proposed rule.
There have been no changes made to the
rule as proposed.
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Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden. The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children. The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. The
Coast Guard received 0 public
submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211. The Coast
Guard received 0 public submissions
commenting on the proposed rule.
There have been no changes made to the
rule as proposed.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use

voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards. The Coast Guard received 0
public submissions commenting on the
proposed rule. There have been no
changes made to the rule as proposed.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D and Department of
Homeland Security Management
Directive 023—01, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g) of the Instruction. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0073 to read as
follows:

§165.T09-0073 Safety and Security Zones;
Tall Ships Challenge 2010; Great Lakes;
Cleveland, OH; Bay City, MI; Duluth, MN;
Green Bay, WI; Sturgeon Bay, WI; Chicago,
IL; Erie, PA.

(a) Definitions. The following
definitions apply to this section:
Navigation Rules means the Navigation
Rules, International and Inland (See,
1972 COLREGS and 33 U.S.C. 2001 et
seq.).
quficia] Patrol means those persons
designated by Captain of the Port
Buffalo, Detroit, Sault Ste. Marie,
Duluth and Lake Michigan to monitor a
Tall Ship safety and security zone,
permit entry into the zone, give legally
enforceable orders to persons or vessels
within the zone, and take other actions
authorized by the cognizant Captain of
the Port.

Public Vessel means vessels owned,
chartered, or operated by the United
States or by a State or political
subdivision thereof.

Tall Ship means any sailing vessel
participating in the Tall Ships Challenge
2010 in the Great Lakes. This includes,
but is not limited to, the following:
Sailing Vessel (S/V) AMISTAD, S/V
APPLEDORE 1V, S/V APPLEDORE V,
HMS BOUNTY, S/V DENIS SULLIVAN,
S/V EUROPA, S/V FAZISI, S/V
FRIENDS OF GOOD WILL, S/V INLAND
SEAS, S/V LAREVENANTE, S/V LYNX,
S/V MADELINE, S/V FLAGSHIP
NIAGARA, S/V PATHFINDER, S/V
PLAYFAIR, S/V PRIDE OF BALTIMORE
11, S/V ROALD AMUNDSEN, S/V RED
WITCH, S/V ROTALISTE, S/V
ROSEWAY, S/V UNICORN, S/V
WELCOME, and S/V WINDY.

(b) Location. The following area is a
safety and security zone: all navigable
waters of the United States located in
the Ninth Coast Guard District within a
100 yard radius of any Tall Ship.

(c) Regulations. (1) Entry into a safety
and security zone described in
paragraph (b) of this section is
prohibited unless authorized by the
cognizant Coast Guard Captain of the
Port or the Official Patrol.

(2) Vessels may request permission to
enter into a safety and security zone
described in paragraph (b) of this
section by contacting the Official Patrol
on VHF channel 16.

(3) Any vessel operating within a
safety and security zone established by
this section must operate at the
minimum speed necessary to maintain a
safe course and must proceed as
directed by the Captain of the Port or
the on-scene Official Patrol. Any vessel
or person allowed to enter a safety and
security zone established by this section
must still remain at least 25 yards from
any Tall Ship, unless authorized to
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come within such a distance pursuant to
paragraph (c)(4) of this section or
permitted to come within such a
distance by the cognizant Captain of the
Port, his or her designated
representative, or the on-scene Official
Patrol.

(4) Vessels are permitted to transit
through the safety and security zone in
waterways that do not provide adequate
navigable waters greater than 100 yards
from the Tall Ships. Vessels transiting
such areas must operate at the minimum
speed necessary to maintain a safe
course while also maintaining the
greatest possible distance away from the
Tall Ships.

(d) Effective period. This rule is
effective from 12:01 a.m. on Wednesday,
June 23, 2010 through 12:01 a.m. on
Monday September 13, 2010.

(e) Navigation Rules. The Navigation
Rules must apply at all times within a
Tall Ships safety and security zone.

(f) When a Tall Ship approaches
within 25 yards of any vessel that is
moored or anchored, the stationary
vessel must stay moored or anchored
while it remains within the tall ship’s
safety and security zone unless ordered
by or given permission from the
cognizant Captain of the Port, his or her
designated representative, or the on-
scene official patrol to do otherwise.

Dated: May 21, 2010.
M.N. Parks,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 2010-14146 Filed 6—-11-10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Part 5
RIN 1880-AA84
[Docket ID ED-2008—OM-0011]

Availability of Information to the Public

AGENCY: Office of Management,
Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations governing the Department’s
compliance with the Freedom of
Information Act, as amended (FOIA or
the Act) to reflect the changes in the
FOIA over recent years.

DATES: These regulations are effective
July 14, 2010.

FOR FURTHER INFORMATION CONTACT:
Angela Arrington, U.S. Department of
Education, 400 Maryland Avenue, SW.,
Washington, DC 20202-5920.
Telephone: (202) 401-8365.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to the contact person listed in
this section.

SUPPLEMENTARY INFORMATION: On
November 26, 2008, the Secretary
published a notice of proposed
rulemaking (NPRM) to amend the
Department’s FOIA regulations in 34
CFR part 5 in the Federal Register (73
FR 71986). In the summary to the
NPRM, on pages 71987 through 71993,
the Secretary discussed how the
proposed regulations would amend and
update the Department’s FOIA
regulations to implement changes made
to the FOIA (5 U.S.C. 552) in recent
years and articulate more clearly, to the
public, how the Department processes
FOIA requests for publicly available
records.

After the public comment period
ended, there was further public
guidance regarding FOIA issued by the
White House and the Department of
Justice ! that we took into account in
preparing these final regulations. Thus,
there is one substantive difference
between the regulations proposed in the
NPRM and these final regulations.
Specifically, proposed § 5.2 (General
policy), which stated the Department’s
general policy regarding the availability
of information under FOIA, has been
removed and proposed § 5.3
(Definitions) has been redesignated as
§5.2 (Definitions). Upon further internal
review after the publication of the
NPRM, and light of the public guidance
regarding FOIA, we determined that
proposed § 5.2 was unnecessary and
potentially confusing. Proposed § 5.2
did not add any requirements or
clarification to the Department’s FOIA
process. Rather, the remaining proposed
regulations, adopted as final through
these regulations, comprehensively
describe how the Department processes
FOIA requests.

Analysis of Comments and Changes

In response to the Secretary’s
invitation in the NPRM, the Department
received no comments on the proposed
regulations.

1The President’s January 21, 2009 memorandum
on FOIA may be found at http://
www.whitehouse.gov/the_press_office/
Freedom_of Information_Act/. FOIA guidance
issued by the Department of Justice may be found
at http://www.justice.gov/oip/foiapost/
mainpage.htm.

Executive Order 12866

Under Executive Order 12866, the
Secretary must determine whether the
regulatory action is “significant” and
therefore subject to the requirements of
the Executive order and subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of Executive
Order 12866 defines a “significant
regulatory action” as an action likely to
result in a rule that may (1) Have an
annual effect on the economy of $100
million or more, or adversely affect a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities in a
material way (also referred to as an
“economically significant” rule); (2)
create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impacts of
entitlement grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
order. Pursuant to the terms of the
Executive order, it has been determined
that this regulatory action is not a
significant regulatory action subject to
OMB review under section 3(f) of
Executive Order 12866.

We have also determined that this
regulatory action does not unduly
interfere with State, local, and tribal
governments in the exercise of their
governmental functions.

We summarized the potential costs
and benefits of these final regulations in
the NPRM at 73 FR 71993.

Paperwork Reduction Act of 1995

These regulations do not contain any
information collection requirements.

Electronic Access to This Document

You can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister. To use PDF you must
have Adobe Acrobat Reader, which is
available free at this site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

(Catalog of Federal Domestic Assistance
Number does not apply.)
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Dated: June 7, 2010.
Arne Duncan,
Secretary of Education.
m For the reasons discussed in the
preamble, the Secretary revises part 5 of
title 34 of the Code of Federal
Regulations as follows:

PART 5—AVAILABILITY OF
INFORMATION TO THE PUBLIC

Subpart A—General Provisions

Sec.
5.1 Purpose.
5.2 Definitions.

Subpart B—Records Available to the Public

5.10
5.11
5.12
5.13

Public reading room.

Business information.

Creation of records not required.
Preservation of records.

Subpart C—Procedures for Requesting

Access to Records and Disclosure of

Records

5.20 Requirements for making FOIA
requests.

5.21 Procedure for processing FOIA
requests.

Subpart D—Fees

5.30 Fees generally.

5.31 Fee definitions.

5.32 Assessment of fees.

5.33 Requirements for waiver or reduction
of fees.

Subpart E—Administrative Review
5.40 Appeals of adverse determinations.
Authority: 5 U.S.C. 552.

Subpart A—General Provisions

§5.1 Purpose.

This part contains the regulations that
the United States Department of
Education follows in processing
requests for records under the Freedom
of Information Act, as amended, 5
U.S.C. 552. These regulations must be
read in conjunction with the FOIA,
including its exemptions to disclosure,
and, when appropriate, in conjunction
with the Privacy Act of 1974, as
amended, 5 U.S.C. 552a, and its
implementing regulations in 34 CFR
part 5b.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

§5.2 Definitions.

As used in this part:

(a) Act or FOIA means the Freedom of
Information Act, as amended, 5 U.S.C.
552.

(b) Department means the United
States Department of Education.

(c) Component means each separate
bureau, office, board, division,
commission, service, administration, or
other organizational entity of the
Department.

(d) FOIA request means a written
request for agency records that
reasonably describes the agency records
sought, made by any person, including
a member of the public (U.S. or foreign
citizen/entity), partnership, corporation,
association, and foreign or domestic
governments (excluding Federal
agencies).

(e)(1) Agency records are
documentary materials regardless of
physical form or characteristics that—

(1) Are either created or obtained by
the Department; and

(ii) Are under the Department’s
control at the time it receives a FOIA
request.

(2) Agency records include—

(i) Records created, stored, and
retrievable in electronic format;

(ii) Records maintained for the
Department by a private entity under a
records management contract with the
Federal Government; and

(iii) Documentary materials preserved
by the Department as evidence of the
organization, functions, policies,
decisions, procedures, operations or
other activities of the Department or
because of the informational value of
data contained therein.

(3) Agency records do not include
tangible, evidentiary objects or
equipment; library or museum materials
made or acquired and preserved solely
for reference or exhibition purposes;
extra copies of documents preserved
only for convenience of reference;
stocks of publications; and personal
records created for the convenience of
an individual and not used to conduct
Department business or incorporated
into the Department’s record keeping
system or files.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

Subpart B—Agency Records Available
to the Public

§5.10 Public reading room.

(a) General. Pursuant to 5 U.S.C.
552(a)(2), the Department maintains a
public reading room containing agency
records that the FOIA requires to be
made regularly available for public
inspection and copying. Published
records of the Department, whether or
not available for purchase, are made
available for examination. The
Department’s public reading room is
located at the National Library of
Education, 400 Maryland Avenue, SW.,
Plaza Level (Level B), Washington, DC
20202-0008. The hours of operation are
9:00 a.m. to 5:00 p.m., Monday through
Friday (except Federal holidays).

(b) Reading room records. Agency
records maintained in the public
reading room include final opinions and

orders in adjudications, statements of
policy and interpretations adopted by
the Department and not published in
the Federal Register, administrative
staff manuals and instructions affecting
the public, and copies of all agency
records regardless of form or format
released to the public pursuant to a
FOIA request that the Department
determines are likely to be the subject
of future FOIA requests.

(c) Electronic access. The Department
makes reading room records created on
or after November 1, 1996, available
through its electronic reading room,
located on the Department’s FOIA Web
site at http://www2.ed.gov/policy/gen/
leg/foia/readingroom.html.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(2), 20 U.S.C. 3474)

§5.11 Business information.

(a) General. The Department discloses
business information it obtains from a
submitter under the Act in accordance
with this section.

(b) Definitions. For purposes of this
section:

(1) Business information means
commercial or financial information
obtained by the Department from a
submitter that may be protected from
disclosure under 5 U.S.C. 552(b)(4)
(Exemption 4 of the Act).

(2) Submitter means any person or
entity (including corporations; State,
local, and tribal governments; and
foreign governments) from whom the
Department obtains business
information.

(c) Designation of business
information.

(1) A submitter must use good faith
efforts to designate, by appropriate
markings, either at the time of
submission or at a reasonable time
thereafter, any portion of its submission
that it considers to be business
information protected from disclosure
under Exemption 4 of the Act.

(2) A submitter’s designations are not
binding on the Department and will
expire 10 years after the date of the
submission unless the submitter
requests, and provides justification for,
a longer designation period.

(3) A blanket designation on each
page of a submission that all
information contained on the page is
protected from disclosure under
Exemption 4 presumptively will not be
considered a good faith effort.

(d) Notice to submitters. Except as
provided in paragraph (g) of this
section, the Department promptly
notifies a submitter whenever a FOIA
request or administrative appeal is made
under the Act seeking disclosure of the
information the submitter has
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designated in good faith as business
information protected from disclosure
under paragraph (c) of this section, or
the Department otherwise has reason to
believe that it may be required to
disclose information sought to be
designated by the submitter as business
information protected from disclosure
under Exemption 4 of the Act. This
notice includes either a description of
the business information requested or
copies of the requested agency records
or portions of agency records containing
the requested business information as
well as a time period, consistent with
§5.21(c), within which the submitter
can object to the disclosure pursuant to
paragraph (e) of this section.

(e) Opportunity to object to disclosure.

(1) If a submitter objects to disclosure,
it must submit to the Department a
detailed written statement specifying all
grounds under Exemption 4 of the Act
for denying access to the information, or
a portion of the information sought.

(2) A submitter’s failure to object to
the disclosure by the deadline
established by the Department in the
notice provided under paragraph (d) of
this section constitutes a waiver of the
submitter’s right to object to disclosure
under paragraph (e) of this section.

(3) A submitter’s response to a notice
from the Department under paragraph
(d) of this section may itself be subject
to disclosure under the Act.

(f) Notice of intent to disclose. The
Department considers a submitter’s
objections and submissions made in
support thereof in deciding whether to
disclose business information sought to
be protected by the submitter. Whenever
the Department decides to disclose
information over a submitter’s objection,
the Department gives the submitter
written notice, which includes:

(1) A statement of the reasons why the
submitter’s objections to disclosure
were not sustained.

(2) A description of the information to
be disclosed.

(3) A specified disclosure date that is
a reasonable time subsequent to the
notice.

(g) Exceptions to notice requirements.
The notice requirements of paragraph
(d) of this section do not apply if—

(1) The Department does not disclose
the business information of the
submitter;

(2) The Department has previously
lawfully published the information;

(3) The information has been made
available to the public by the requester
or by third parties;

(4) Disclosure of the information is
required by statute (other than the Act)
or regulation issued in accordance with
the requirements of Executive Order

12600 (52 FR 23781, 3 CFR, 1987
Comp., p. 235); or

(5) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous,
except that, in such case, the
Department must provide the submitter
with written notice of any final
administrative disclosure determination
in accordance with paragraph (f) of this
section.

(h) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of a submitter’s
business information, the Department
promptly notifies the submitter.

(i) Corresponding notice to requester.
The Department notifies the requester
whenever it notifies a submitter of its
opportunity to object to disclosure, of
the Department’s intent to disclose
requested information designated as
business information by the submitter,
or of the filing of a lawsuit.

(j) Notice of reverse FOIA lawsuit.
Whenever a submitter files a lawsuit
seeking to prevent the disclosure of the
submitter’s information, the Department
promptly notifies the requester, and
advises the requester that its request
will be held in abeyance until the
lawsuit initiated by the submitter is
resolved.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

§5.12 Creation of agency records not
required.

In response to a FOIA request, the
Department produces only those agency
records that are not already publicly
available and that are in existence at the
time it receives a request. The
Department does not create new agency
records in response to a FOIA request
by, for example, extrapolating
information from existing agency
records, reformatting available
information, preparing new electronic
programs or databases, or creating data
through calculations of ratios,
proportions, percentages, trends,
frequency distributions, correlations, or
comparisons.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

§5.13 Preservation of agency records.

The Department does not destroy
agency records that are the subject of a
pending FOIA request, appeal, or
lawsuit.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

Subpart C—Procedures for Requesting
Access to Agency Records and
Disclosure of Agency Records

§5.20 Requirements for making FOIA
requests.

(a) Making a FOIA request. Any FOIA
request for an agency record must be in
writing (via paper, facsimile, or
electronic mail) and transmitted to the
Department as indicated on the
Department’s Web site. See http://
www.ed.gov/policy/gen/leg/foia/
request_foia.html.

(b) Description of agency records
sought. A FOIA request must reasonably
describe the agency record sought, to
enable Department personnel to locate
the agency record or records with a
reasonable amount of effort. Whenever
possible, a FOIA request should
describe the type of agency record
requested, the subject matter of the
agency record, the date, if known, or
general time period when it was created,
and the person or office that created it.
Requesters who have detailed
information that would assist in
identifying and locating the agency
records sought are urged to provide this
information to the Department to
expedite the handling of a FOIA request.

(c) FOIA request deemed insufficient.
If the Department determines that a
FOIA request does not reasonably
describe the agency record or records
sought, the FOIA request will be
deemed insufficient under the Act. In
that case, the Department informs the
requester of the reason the FOIA request
is insufficient and, at the Department’s
option, either administratively closes
the FOIA request as insufficient without
determining whether to grant the FOIA
request or provides the requester an
opportunity to modify the FOIA request
to meet the requirements of this section.

(d) Verification of identity. In
compliance with the Privacy Act of
1974, as amended, 5 U.S.C. 552a, FOIA
requests for agency records pertaining to
the requester, a minor, or an individual
who is legally incompetent must
include verification of the requester’s
identity pursuant to 34 CFR 5b.5.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)

§5.21 Procedures for processing FOIA
requests.

(a) Acknowledgements of FOIA
requests. The Department promptly
notifies the requester when it receives a
FOIA request.

(b) Consultation and referrals. When
the Department receives a FOIA request
for a record or records created by or
otherwise received from another agency
of the Federal Government, it either
responds to the FOIA request after
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consultation with the other agency, or
refers the FOIA request to the other
agency for processing. When the
Department refers a FOIA request to
another agency for processing, the
Department will so notify the requester.

(c) Decisions on FOIA requests. The
Department determines whether to
comply with a FOIA request within 20
working days after the appropriate
component of the Department first
receives the request. This time period
commences on the date that the request
is received by the appropriate
component of the Department, but
commences no later than 10 calendar
days after the request is received by the
component of the Department
designated pursuant to § 5.20(a) to
receive FOIA requests for agency
records. The Department’s failure to
comply with these time limits
constitutes exhaustion of the requester’s
administrative remedies for the
purposes of judicial action to compel
disclosure.

(d) Requests for additional
information. The Department may make
one request for additional information
from the requester and toll the 20-day
period while awaiting receipt of the
additional information.

(e) Extension of time period for
processing a FOIA request. The
Department may extend the time period
for processing a FOIA request only in
unusual circumstances, as described in
paragraphs (e)(1) through (e)(3) of this
section, in which case the Department
notifies the requester of the extension in
writing. A notice of extension affords
the requester the opportunity either to
modify its FOIA request so that it may
be processed within the 20-day time
limit, or to arrange with the Department
an alternative time period within which
the FOIA request will be processed. For
the purposes of this section, unusual
circumstances include:

(1) The need to search for and collect
the requested agency records from field
facilities or other establishments that are
separate from the office processing the
request.

(2) The need to search for, collect, and
review and process voluminous agency
records responsive to the FOIA request.

(3) The need to consult with another
agency or two or more agency
components having a substantial
interest in the determination on the
FOIA request.

(f) FOIA Public Liaison and FOIA
Requester Service Center. The
Department’s FOIA Public Liaison
assists in the resolution of disputes
between the requester and the
Department. The Department provides
information about the status of a FOIA

request to the requester through the
Department’s FOIA Requester Service
Center. Contact information for the
Department’s FOIA Public Liaison and
FOIA Requester Service Center may be
found at http://www.ed.gov/policy/gen/
leg/foia/contacts.htl.

(g) Notification of determination.
Once the Department makes a
determination to grant a FOIA request in
whole or in part, it notifies the requester
in writing of its decision.

(h) Denials of FOIA requests.

(1) Only Departmental officers or
employees delegated the authority to
deny a FOIA request may deny a FOIA
request on behalf of the Department.

(2)(i) The Department notifies the
requester in writing of any decision to
deny a FOIA request in whole or in part.
Denials under this paragraph can
include the following: A determination
to deny access in whole or in part to any
agency record responsive to a request; a
determination that a requested agency
record does not exist or cannot be
located in the Department’s records; a
determination that a requested agency
record is not readily retrievable or
reproducible in the form or format
sought by the requester; a determination
that what has been requested is not a
record subject to the FOIA; a
determination on any disputed fee
matter, including a denial of a request
for a fee waiver; and a denial of a
request for expedited processing.

(ii) All determinations denying a
FOIA request in whole or in part are
signed by an officer or employee
designated under paragraph (h)(1) of
this section, and include:

(A) The name and title or position of
the denying officer or employee.

(B) A brief statement of the reason or
reasons for the denial, including any
exemptions applicable under the Act.

(C) An estimate of the volume of
agency records or information denied,
by number of pages or other reasonable
estimate (except where the volume of
agency records or information denied is
apparent from deletions made on agency
records disclosed in part, or providing
an estimate would harm an interest
protected by an applicable exemption
under the Act).

(D) Where an agency record has been
disclosed only in part, an indication of
the exemption under the Act justifying
the redaction in the agency record
(unless providing this information
would harm an interest protected by an
applicable exemption under the Act).

(E) A statement of appeal rights and
a list of requirements for filing an
appeal under § 5.40.

(i) Timing of responses to FOIA
requests.

(1) Multitrack processing.

The Department may use two or more
processing tracks to distinguish between
simple and more complex FOIA
requests based on one or more of the
following: the time and work necessary
to process the FOIA request, the volume
of agency records responsive to the
FOIA request, and whether the FOIA
request qualifies for expedited
processing as described in paragraph
(1)(2) of this section.

(2) Expedited processing.

(i) The Department gives expedited
treatment to FOIA requests and appeals
whenever the Department determines
that a FOIA request involves one or
more of the following:

(A) A circumstance in which the lack
of expedited treatment could reasonably
be expected to pose an imminent threat
to the life or physical safety of an
individual.

(B) The urgent need of a person
primarily engaged in disseminating
information to inform the public about
an actual or alleged Federal Government
activity; or

(C) Other circumstances that the
Department determines demonstrate a
compelling need for expedited
processing.

(ii) A requester may ask for expedited
processing at the time of the initial
FOIA request or at any time thereafter.

(iii) A request for expedited
processing must contain a detailed
explanation of the basis for the request,
and must be accompanied by a
statement certifying the truth of the
circumstances alleged or other evidence
of the requester’s compelling need
acceptable to the Department.

(iv) The Department makes a
determination whether to grant or deny
a request for expedited processing
within 10 calendar days of its receipt by
the component of the Department
designated pursuant to § 5.20(a) to
receive FOIA requests for agency
records, and processes FOIA requests
accepted for expedited processing as
soon as practicable and on a priority
basis.

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474)
Subpart D—Fees

§5.30 Fees generally.

The Department assesses fees for
processing FOIA requests in accordance
with § 5.32(a), except where fees are
limited under § 5.32(b) or where a
waiver or reduction of fees is granted
under § 5.33. Requesters must pay fees
by check or money order made payable
to the U.S. Department of Education,
and must include the FOIA request
number on the check or money order.
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The Department retains full discretion
to limit or adjust fees.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(4)(A), 20 U.S.C. 3474)

§5.31 Fee definitions.

(a) Commercial use request means a
request from or on behalf of a FOIA
requester seeking information for a use
or purpose that furthers the requester’s
commercial, trade, or profit interests,
which can include furthering those
interests through litigation. For the
purpose of assessing fees under the Act,
the Department determines, whenever
reasonably possible, the use to which a
requester will put the requested agency
records.

(b) Direct costs mean those expenses
that an agency actually incurs in
searching for and duplicating (and, in
the case of commercial use FOIA
requests, reviewing) agency records to
respond to a FOIA request. Direct costs
include, for example, the pro rata salary
of the employee(s) performing the work
(i.e., basic rate of pay plus 16 percent)
and the cost of operating duplication
machinery. The Department’s other
overhead expenses are not included in
direct costs.

(c) Duplication means making a copy
of the agency record, or of the
information in it, as necessary to
respond to a FOIA request. Copies can
be made in several forms and formats,
including paper and electronic records.
The Department honors a requester’s
specified preference as to form or format
of disclosure, provided that the agency
record is readily reproducible with
reasonable effort in the requested form
or format.

(d) Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, an institution of
professional education, or an institution
of vocational education, that operates a
program of scholarly research. To
qualify as an educational institution
under this part, a requester must
demonstrate that an educational
institution authorized the request and
that the agency records are not sought
for individual or commercial use, but
are instead sought to further scholarly
research. A request for agency records
for the purpose of affecting a requester’s
application for, or prospect of obtaining,
new or additional grants, contracts, or
similar funding is presumptively a
commercial use request.

(e) Noncommercial scientific
institution means an institution that is
operated solely for the purpose of
conducting scientific research, the

results of which are not intended to
promote any particular product or
industry. A noncommercial scientific
institution does not operate for a
“commercial use”, as the term is defined
in paragraph (a) of this section. To
qualify as a noncommercial scientific
institution under this part, a requester
must demonstrate that a noncommercial
scientific institution authorized the
request and that the agency records are
sought to further scientific research and
not for a commercial use. A request for
agency records for the purpose of
affecting a requester’s application for, or
prospect of obtaining, new or additional
grants, contracts, or similar funding is
presumptively a commercial use
request.

(f) Representative of the news media,
or news media requester, means any
person or entity that gathers information
of potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. For the purposes of this
section, the term “news” means
information about current events or
information that would be of current
interest to the public. Examples of news
media entities include television or
radio stations broadcasting to the public
at large and publishers of periodicals
that qualify as disseminators of news
and make their products available for
purchase by, subscription by, or free
distribution to the general public. To be
regarded as a representative of the news
media, a “freelance” journalist must
demonstrate a solid basis for expecting
publication, such as a publication
contract or a past publication record.
For inclusion in this category, a
requester must not be seeking the
requested agency records for a
commercial use.

(g) Review means the examination of
an agency record located in response to
a FOIA request to determine whether
any portion of the record is exempt from
disclosure under the Act. Reviewing the
record includes processing the agency
record for disclosure and making
redactions and other preparations for
disclosure. Review costs are recoverable
even if an agency record ultimately is
not disclosed. Review time includes
time spent considering any formal
objection to disclosure but does not
include time spent resolving general
legal or policy issues regarding the
application of exemptions under the
Act.

(h) Search means the process of
looking for and retrieving agency
records or information responsive to a
FOIA request. Searching includes page-
by-page or line-by-line identification of

information within agency records and
reasonable efforts to locate and retrieve
information from agency records
maintained in electronic form or format,
provided that such efforts do not
significantly interfere with the operation
of the Department’s automated
information systems.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(4)(A), 20 U.S.C. 3474)

§5.32 Assessment of fees.

(a) Fees. In responding to FOIA
requests, the Department charges the
following fees (in accordance with the
Office of Management and Budget’s
“Uniform FOIA Fee Schedule and
Guidelines,” 52 FR 10012 (March 27,
1987)), unless it has granted a waiver or
reduction of fees under §5.33 and
subject to the limitations set forth in
paragraph (b) of this section:

(1) Search. The Department charges
search fees, subject to the limitations of
paragraph (b) of this section. Search
time includes time spent searching,
regardless of whether the search results
in the location of responsive agency
records and, if so, whether such agency
records are released to the requester
under the Act. The requester will be
charged the direct costs, as defined in
§5.31(b), of the search. In the case of
computer searches for agency records,
the Department charges the requester for
the direct cost of conducting the search,
subject to the limitations set forth in
paragraph (b) of this section.

(2) Review. (i) The Department
charges fees for initial agency record
review at the same rate as for searches,
subject to the limitations set forth in
paragraph (b) of this section.

(ii) No fees are charged for review at
the administrative appeal level except
in connection with—

(A) The review of agency records
other than agency records identified as
responsive to the FOIA request in the
initial decision; and

(B) The Department’s decision
regarding whether to assert that an
exemption exists under the Act that was
not cited in the decision on the initial
FOIA request.

(iii) Review fees are not assessed for
FOIA requests other than those made for
a “commercial use,” as the term is
defined in §5.31(a).

(3) Duplication. The Department
charges duplication fees at the rate of
$0.20 per page for paper photocopies of
agency records, $3.00 per CD for
documents recorded on CD, and at the
direct cost for duplication for electronic
copies and other forms of duplication,
subject to the limitations of paragraph
(b) of this section.

(b) Limitations on fees.
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(1) Fees are limited to charges for
document duplication when agency
records are not sought for commercial
use and the request is made by—

(i) An educational or noncommercial
scientific institution, whose purpose is
scholarly or scientific research; or

(ii) A representative of the news
media.

(2) For FOIA requests other than
commercial use FOIA requests, the
Department provides the first 100 pages
of agency records released (or the cost
equivalent) and the first two hours of
search (or the cost equivalent) without
charge, pursuant to 5 U.S.C.
552(a)(4)(A)Av)(1I).

(3) Whenever the Department
calculates that the fees assessable for a
FOIA request under paragraph (a) of this
section total $25.00 or less, the
Department processes the FOIA request
without charge to the requester.

(c) Notice of anticipated fees in excess
of $25. When the Department estimates
or determines that the fees for
processing a FOIA request will total
more than $25 and the requester has not
stated a willingness to pay such fees, the
Department notifies the requester of the
anticipated amount of fees before
processing the FOIA request. If the
Department can readily anticipate fees
for processing only a portion of a
request, the Department advises the
requester that the anticipated fee is for
processing only a portion of the request.
When the Department has notified a
requester of anticipated fees greater than
$25, the Department does not further
process the request until the requester
agrees in writing to pay the anticipated
total fee.

(d) Charges for other services. When
the Department chooses as a matter of
administrative discretion to provide a
special service, such as certification of
agency records, it charges the requester
the direct cost of providing the service.

(e) Charging interest. The Department
charges interest on any unpaid bill
assessed at the rate provided in 31
U.S.C. 3717. In charging interest, the
Department follows the provisions of
the Debt Collection Act of 1982, as
amended (Pub. L. 97-365), and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(f) Aggregating FOIA requests. When
the Department reasonably believes that
a requester, or a group of requesters
acting together, is attempting to divide
a FOIA request into a series of FOIA
requests for the purpose of avoiding or
reducing otherwise applicable fees, the
Department may aggregate such FOIA
requests for the purpose of assessing
fees. The Department does not aggregate

multiple FOIA requests involving
unrelated matters.

(g) Advance payments.

(1) For FOIA requests other than those
described in paragraphs (g)(2) and (g)(3)
of this section, the Department does not
require the requester to pay fees in
advance.

(2) Where the Department estimates or
determines that fees for processing a
FOIA request will total more than $250,
it may require the requester to pay the
fees in advance, except where the
Department receives a satisfactory
assurance of full payment from a
requester with a history of prompt
payment of FOIA fees.

(3) The Department may require a
requester who has previously failed to
pay a properly assessed FOIA fee within
30 calendar days of the billing date to
pay in advance the full amount of
estimated or actual fees before it further
processes a new or pending FOIA
request from that requester.

(4) When the Department requires
advance payment of estimated or
assessed fees, it does not consider the
FOIA request received and does not
further process the FOIA request until
payment is received.

(h) Tolling. When necessary for the
Department to clarify issues regarding
fee assessment with the FOIA requester,
the time limit for responding to the
FOIA request is tolled until the
Department resolves such issues with
the requester.

(i) Other statutory requirements. The
fee schedule of this section does not
apply to fees charged under any statute
that specifically requires an agency to
set and collect fees for producing
particular types of agency records.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(4)(A), 20 U.S.C. 3474)

§5.33 Requirements for waiver or
reduction of fees.

(a) The Department processes a FOIA
request for agency records without
charge or at a charge less than that
established under § 5.32(a) when the
Department determines that—

(1) Disclosure of the requested
information is in the public interest
because it is likely to contribute
significantly to public understanding of
the operations or activities of the
government; and

(2) Disclosure of the information is
not primarily in the commercial interest
of the requester.

(b) To determine whether a FOIA
request is eligible for waiver or
reduction of fees pursuant to paragraph
(a)(1) of this section, the Department
considers the following factors:

(1) Whether the subject of the request
specifically concerns identifiable
operations or activities of the
government.

(2) Whether the disclosable portions
of the requested information will be
meaningfully informative in relation to
the subject matter of the request.

(3) The disclosure’s contribution to
public understanding of government
operations, i.e., the understanding of the
public at large, as opposed to an
individual or a narrow segment of
interested persons (including whether
the requester has expertise in the subject
area of the FOIA request as well as the
intention and demonstrated ability to
disseminate the information to the
public).

(4) The significance of the disclosure’s
contribution to public understanding of
government operations or activities, i.e.,
the public’s understanding of the
subject matter existing prior to the
disclosure must be likely to be
enhanced significantly by the
disclosure.

(c) To determine whether a FOIA
request is eligible for waiver or
reduction of fees pursuant to paragraph
(a)(2) of this section, the Department
considers the following factors:

(1) The existence of the requester’s
commercial interest, i.e., whether the
requester has a commercial interest that
would be furthered by the requested
disclosure.

(2) If a commercial interest is
identified, whether the commercial
interest of the requester is sufficiently
large in comparison with the public
interest in disclosure, that disclosure is
primarily in the commercial interest of
the requester.

(d) When the fee waiver requirements
are met only with respect to a portion
of a FOIA request, the Department
waives or reduces fees only for that
portion of the request.

(e) A requester seeking a waiver or
reduction of fees must submit evidence
demonstrating that the FOIA request
meets all the criteria listed in
paragraphs (a) through (c) of this
section.

(f) A requester must seek a fee waiver
for each FOIA request for which a
waiver is sought. The Department does
not grant standing fee waivers but
considers each fee waiver request
independently on its merits.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(4)(A), 20 U.S.C. 3474)

Subpart E—Administrative Review

§5.40 Appeals of adverse determinations.

(a) In general. A requester may seek
an administrative review of an adverse
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determination on the FOIA request
made by the requester by submitting an
appeal of the determination to the
Department. Adverse determinations
include denials of access to agency
records, in whole or in part; “no agency
records” responses; and adverse fee
decisions, including denials of requests
for fee waivers, and all aspects of fee
assessments.

(b) Appeal requirements. A requester
must submit an appeal within 35
calendar days of the date on the adverse
determination letter issued by the
Department or, where the requester has
received no determination, at any time
after the due date for such
determination. An appeal must be in
writing and must include a detailed
statement of all legal and factual bases
for the appeal. The requester’s failure to
comply with time limits set forth in this
section constitutes exhaustion of the
requester’s administrative remedies for
the purposes of initiating judicial action
to compel disclosure.

(c) Determination on appeal. (1) The
Department makes a written
determination on an administrative
appeal within 20 working days after
receiving the appeal. The time limit may
be extended in accordance with
§5.21(c) through (e). The Department’s
failure to comply with time limits set
forth in this section constitutes
exhaustion of the requester’s
administrative remedies for the
purposes of initiating judicial action to
compel disclosure.

(2) The Department’s determination
on an appeal constitutes the
Department’s final action on the FOIA
request. Any Department determination
denying an appeal in whole or in part
includes the reasons for the denial,
including any exemptions asserted
under the Act, and notice of the
requester’s right to seek judicial review
of the determination in accordance with
5 U.S.C. 552(a)(4). Where the
Department makes a determination to
grant an appeal in whole or in part, it
processes the FOIA request subject to
the appeal in accordance with the
determination on appeal.

(Authority: 5 U.S.C. 552(a), 5 U.S.C.
552(a)(6), 20 U.S.C. 3474)

[FR Doc. 2010-14127 Filed 6-11-10; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2010-0021]
RIN 2127-AK05

Federal Motor Vehicle Safety
Standards; Electric-Powered Vehicles;
Electrolyte Spillage and Electrical
Shock Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).

ACTION: Final rule.

SUMMARY: In response to a petition for
rulemaking from the Alliance of
Automobile Manufacturers, NHTSA is
issuing this final rule to facilitate the
development and introduction of fuel
cell vehicles, a type of electric-powered
vehicle, and the next generation of
hybrid and battery electric powered
vehicles. It does so by revising the
agency’s standard regulating electrolyte
spillage and electrical shock protection
for electric-powered vehicles to align it
more closely with the April 2005
version of the Society of Automotive
Engineers (SAE) Recommended Practice
for Electric and Hybrid Electric Vehicle
Battery Systems Crash Integrity Testing
(SAE J1766).

The standard currently requires
manufacturers to design their vehicles
so that, in the event of a crash, a
vehicle’s propulsion battery system will
be electrically isolated from the
vehicle’s electricity-conducting
structure. As amended, this rule
provides greater flexibility, requiring
manufacturers to design their
electrically powered vehicles so that, in
the event of a crash, the electrical
energy storage, conversion, and traction
systems are either electrically isolated
from the vehicle’s chassis or their
voltage is below specified levels
considered safe from electric shock
hazards.

Since the physiological impacts of
direct current (DC) are less than those of
alternating current (AC), this rule
specifies lower electrical isolation
requirements for certain DC components
than for AC components. The current
standard does not recognize the
difference in safety risk between DC and
AC components, requiring both types of
components to meet the same
requirements. As requested by the
petitioners, this final rule specifies the
following electrical isolation
requirements: 500 ohms/volt for AC and

DC high voltage sources and 100 ohms/
volt for DC high voltage sources with
continuous monitoring of electrical
isolation.

DATES: Effective Date: This rule is
effective September 1, 2011, with
optional early compliance.

ADDRESSES: Petitions: Petitions for
reconsideration should refer to the
docket number above and be submitted
to: Administrator, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue, SE., Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact Mr.
Charles Hott, Office of Rulemaking, by
telephone at (202) 366—0247, or by fax
at (202) 493-2990. For legal issues, you
may contact Ms. Rebecca Yoon, Office
of Chief Counsel, by telephone at (202)
366—-2992, or by fax at (202) 366—3820.
You may send mail to these officials at
the National Highway Traffic Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
1. Background
A. Standard No. 305 and the Alliance
Petition for Rulemaking To Upgrade It
B. The NPRM
C. Summary of Public Comments Received
D. How The Final Rule Differs From the
NPRM
II. Public Comments on the NPRM and
Agency Responses
A. Multiple Options for Providing
Electrical Safety in Electric-Powered
Vehicles
1. Electrical Isolation
(a) Requirements for Electrical Isolation of
AC and DC Systems
(b) Continuous Monitoring Requirement for
Electrical Isolation
(c) Timing of Measurements for Electrical
Isolation
2. Voltage Level
3. Energy Limit (0.2 Joules)
B. Other Issues Relating to the Electrical
Isolation Requirement
C. Comments Regarding Test Procedures
D. Regulatory Text Wording
E. Physical Barriers as an Additional
Option for Providing Electrical Safety
F. Effective Date
G. Hyundai Request for Interpretation on
S5.2 Battery Retention
H. Preemption
III. Rulemaking Analyses and Notices
IV. Regulatory Text

I. Background

A. Standard No. 305 and the Alliance
Petition for Rulemaking To Upgrade It

The purpose of Federal Motor Vehicle
Safety Standard (FMVSS) No. 305,
Electric-Powered Vehicles: Electrolyte
Spillage and Electrical Shock
Protection, is to reduce deaths and
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injuries during a crash which occur
because of electrolyte spillage from
propulsion batteries, intrusion of
propulsion battery system components
into the occupant compartment, and
electric shock. FMVSS No. 305
currently does so in part by requiring
electric-powered vehicles to limit
electrolyte spillage and retain batteries.
To promote electrical safety, it specifies
a single criterion, i.e., maintaining
electrical isolation between the vehicle’s
electrical conducting structure and high
voltage battery system. In order to
protect vehicle occupants, rescue
workers, or others who may come in
contact with the vehicle after a crash
from electrical shock hazards, FMVSS
No. 305 currently requires an electrical
isolation of 500 ohms/volt between the
propulsion batteries and the vehicle’s
electrical conducting structure after the
frontal, side, and rear crash tests of
FMVSS Nos. 208, Occupant Crash
Protection, 214, Side Impact Protection,
and 301, Fuel System Integrity,
respectively. The standard currently
does not require electrical isolation
between other potential high voltage
sources that may cause a shock hazard,
such as high voltage propulsion motors,
fuel cells, inverters, and converters.
Also, the standard’s 500 ohms/volt
isolation requirement does not
distinguish between AC and DC
systems, despite a difference in human
tolerance for the two types of electrical
current.

FMVSS No. 305 was originally drafted
based on a voluntary consensus
standard, the Society of Automotive
Engineers (SAE) Recommended Practice
for Electric and Hybrid Electric Vehicle
Battery Systems Crash Integrity Testing,
SAE J1766 (1998 version). SAE J1766
was updated in April 2005 to
accommodate current fuel cell vehicle
(FCV) designs that were deemed by their
manufacturers to be electrically “safe,”
but that were unable to meet existing
electrical isolation requirements. Their
inability stemmed from the fact that the
liquid coolant needed in those FCV
designs to cool the fuel cells tended to
increase in conductivity over time,
which resulted in the loss of electrical
isolation of high voltage components in
contact with it and thus prevented those
vehicles from maintaining the 500
ohms/volt electrical isolation from the
vehicles’ electrical conducting structure.

The updated version of SAE J1766
differs from the previous version in two
main ways. Instead of only one criterion
for promoting electrical safety, it
specifies three different alternative
criteria: electrical isolation, low voltage,
and low energy. It also specifies a
revised isolation requirement that

distinguishes between AC and certain
DC systems.

The Alliance of Automobile
Manufacturers (“the Alliance”)
petitioned NHTSA to conduct a
rulemaking to amend the requirements
of FMVSS No. 305 in order to bring the
standard into alignment with the
updated version of SAE J1766. The
Alliance argued that such upgrades to
FMVSS No. 305 were necessary so that
continued development of FCVs could
proceed without hindrance.

B. The NPRM

On October 9, 2007, NHTSA
published the Notice of Proposed
Rulemaking (NPRM) to upgrade FMVSS
No. 305, mostly in line with the revised
SAE J1766.1 The highlights of the NPRM
were:

¢ Distinguishing between electrical
isolation values for DC and AC currents
based on relative risk of harm to
accommodate fuel cell vehicles and
setting the value for DC high voltage
systems at 125 ohms/volt.

¢ Broadening the requirement in S5.3
from “electrical isolation” alone to
“electrical safety,” and permit achieving
compliance either through electrical
isolation or through a low voltage
option under which the post-crash
voltage of the source must be less than
or equal to 60 volts of direct current
(VDC) or 30 volts of alternating current
(VAQG).

¢ Adding a definition for “high
voltage source,” and applying electrical
safety requirements to any high voltage
source, instead of to only the propulsion
battery.

¢ Harmonizing the rear moving
barrier impact test conditions of S6.2
and S7.4 of FMVSS No. 305 with the
revised FMVSS No. 301.

C. Summary of Public Comments
Received

Most of the comments received by the
agency were from vehicle
manufacturers. The Alliance of
Automobile Manufacturers (Alliance)
and the Association of International
Automobile Manufacturers (AIAM) filed
comments jointly (this final rule refers
to these as the “Alliance/AIAM
comments”). The Alliance also filed
supplemental comments on June 15,
2009. Four vehicle manufacturers
submitted comments individually:
Nissan North America, Inc. (“Nissan”),
Porsche Cars North America, Inc.
(“Porsche”), Toyota Motor Corporation
(“Toyota”), and Honda Motor Co., Ltd.

172 FR 57261 (Oct. 9, 2007). The NPRM and
comments on it can be found in Docket No.
NHTSA-2007-28517. That docket can be accessed
online at http://www.regulations.gov.

(“Honda”). The American Association of
Justice (“AAJ,” formerly known as the
Association of Trial Lawyers of America
or ATLA) also submitted comments on
the NPRM.

In summary, the vehicle
manufacturers generally requested that
the agency conform FMVSS No. 305
more closely to the revised SAE J1766.
Commenters disagreed with the
proposed level of electrical isolation for
DC high voltage systems as
unnecessarily stringent, and with the
omission of proposed regulatory text
adopting SAE J1766’s monitoring
requirement. Regarding the alternative
compliance options for providing
electrical safety, commenters expressed
support for the addition of an option
limiting residual electrical energy, as
well as an explicit low voltage option.
Commenters also raised issues regarding
test procedures, including requesting a
provision expressly addressing the use
of a megohmmeter for electrical
isolation measurement. Commenters
also suggested changes to the regulatory
text, many of which were fairly editorial
in nature.

The AAJ objected to the agency’s brief
discussion in the NPRM of the law
relating to the circumstances under
which State tort law might be found by
a court to be impliedly preempted.
Interpreting this discussion as an
assertion of implied preemption of state
tort law in connection with this
particular rulemaking, the AA]J objected
to the discussion just as it has objected
to similar discussions in other NHTSA
rulemaking actions over the last several
years.

D. How the Final Rule Differs From the
NPRM

The following points highlight the key
differences between the requirements of
the final rule and the proposed
requirements in the NPRM:

e S5.3 has been revised to require 100
ohms/volt electrical isolation for DC
systems with continuous monitoring of
electrical isolation during vehicle
operation, rather than the more
conservative value of 125 ohms/volt
proposed in the NPRM, based on new
analysis of available data.

e S5.3 has been revised to include an
explicit low voltage option for providing
electrical safety. A new paragraph, S7.7,
has been added that details a procedure
for voltage measurement to determine if
the voltage source is of low voltage.

¢ A new paragraph, S5.4, has been
added to specify requirements for
vehicles equipped with electrical
isolation monitoring systems. A new
paragraph, S8, has been added that
details a test procedure to confirm the
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functioning of the isolation monitoring
system.

e S3 and S4 now clarify that “working
voltage” is used (as opposed to actual
voltage only) to identify a vehicle as
subject to FMVSS No. 305 and to
identify a source as “high voltage.”

e S7.6.6 and S7.6.7 are modified to
specify that the electrical isolation of a
high voltage source in ohms/volt is
obtained by dividing the electrical
isolation resistance of the high voltage
source by its working voltage.

¢ Some definitions of terms used in
FMVSS No. 305 have been added or
altered for greater clarity.

e Minor editorial corrections have
been made to other parts of the
regulatory text and to Figures 1 through
5.

The final rule also notes that there has
been a fundamental misunderstanding
of its preemption discussions and
emphasizes that neither in the FMVSS
No. 305 NPRM nor in any of the other
actions identified by the AAJ did this
agency assert implied preemption.

II. Public Comments on the NPRM and
Agency Responses

A. Multiple Options for Providing
Electrical Safety in Electric-Powered
Vehicles

As discussed above, the NPRM
proposed to expand the ways in which
electrical safety may be provided under
FMVSS No. 305, based on the changes
to SAE J1766 to accommodate current
FCV designs. This was accomplished in
part by proposing a definition for a new
term, “electrical safety,” (which
included “electrical isolation”), and
separate requirements for electrical
isolation of AC systems and DC systems.
It did not include some methods of
providing “electrical safety” that the
SAE definition does, namely, an
electrical energy option requiring that
there be less than 0.2 Joules of energy,
and a method of using low voltage
readings directly as a means of
compliance. The NPRM also proposed
an isolation value of 125 ohms/volt for
DC systems, instead of the 100 ohms/
volt with continuous monitoring
contained in SAE J1766. Comments
received on these issues from vehicle
manufacturers primarily took exception
to the agency’s departure from the SAE
J1766 language.

1. Electrical Isolation

The NPRM proposed 125 ohms/volt
isolation for DC systems, a value more
conservative than the 100 ohms/volt
contained in SAE J1766 and
recommended by the petitioner. We
proposed 125 ohms/volt instead of 100

ohms/volt because our analysis
indicated that limiting DC to 125 ohms/
volt offered the same level of protection
against shock hazards as limiting AC to
500 ohms/volt. We used graphs from
International Electrotechnical
Commission (IEC) Technical Reports,2
available as part of the technical support
document for this rule which is located
in the docket, showing physiological
effects resulting from different durations
of current flow, and made a simple
comparison. Based on the IEC report,
the human body can withstand up to
four times the amount of DC as AC. The
500 ohms/volt requirement in FMVSS
No. 305 translates to 2 milliamps of
AC.3 The flow of this amount of AC
through the human body may result in
perception of the current and likely
involuntary muscular contractions, but
usually with no harmful physiological
effects, and is considered to be safe.
Based on the ratio of 4 between DC and
AC current, 2 milliamps (mA) of AC
(that is considered to be safe)
corresponds to 8 mA of DC (that is also
considered to be safe for the human
body).# The agency also did not propose
monitoring of isolation, but noted that
the petitioner’s request for an isolation
value of 100 ohms/volt for DC was
coupled with a request for continuous
monitoring.

(a) Requirements for Electrical Isolation
of AC and DC Systems

The Alliance/AIAM comments
disagreed with the agency’s proposal to
adopt an isolation requirement of 125
ohms/volt instead of 100 ohms/volt for
DC high voltage systems. The Alliance/
AIAM argued that the IEC technical
report relied upon by the agency defines
the equivalence factor of four (as in, the
human body can withstand up to four
times the amount of DC as AC) only in
terms of ventricular fibrillation, and that
there is “no technical justification” for
applying that particular equivalence
factor to levels of current that would
cause physiological responses less
serious than ventricular fibrillation. The

2TEC TS 60479-1 and TS 60479-2 Effects of
Current on Human Beings and Livestock—Part 1:
General Aspects, Part 2: Special Aspects, 2005-07,
Reference Nos. CEI/IEC/TS 60479-1:2005 and CEI/
IEC/TS 60479-2:2005. These IEC documents are
available for public viewing in the Office of
Crashworthiness Standards, National Highway
Traffic Safety Administration, West Building, 1200
New Jersey Avenue, SE., Washington, DC 20590, or
available for purchase at http://webstore.iec.ch/
webstore/webstore.nsf/artnum/034455 (last
accessed June 19, 2009).

3500 ohms/volt = 1/I, where I is the current in
amperes (A). Then I =1/500 = 0.002 A or 2 mA.

48 mA = 0.008 A = V/R (current = voltage/
resistance). 1/0.008 = 125 ohms/volt. See 72 FR
57262 (Oct. 9, 2007) for a fuller discussion of this
issue.

Alliance/AIAM stated that a
representative from General Motors
consulted with the IEC Working Group
responsible for IEC 4791, and that the
Working Group “declined to identify a
precise level of DC isolation that would
equate to 500 ohms/volt for AG,” stating
that the group would only say that “a
point in the mid-range of AC zone 2 is
approximately equivalent to a point in
the mid-range of DC zone 2.”

The Alliance/AIAM argued that,
instead of trying to ascertain a level of
DC isolation that is precisely equivalent
to 500 ohms/volt AC isolation, the
agency should simply “adopt a level of
DC isolation that is practicable and
meets the need of motor vehicle safety.”
The Alliance/AIAM stated that 100
ohms/volt DC met those criteria,
because it is located in the mid-range of
zone 2 and thus “far removed from the
potentially life-threatening effects
associated with zone 4 currents and
durations.” The Alliance/AIAM also
stated that 100 ohms/volt DC was even
safer compared to 500 ohms/volt AC,
according to revised IEC charts (the IEC
report on which the agency relied was
updated in July 2005, after the petition
for rulemaking was submitted to
NHTSA).5

The Alliance/AIAM also argued that
100 ohms/volt would be a good choice
for a DC isolation value for
harmonization reasons, because it “is
specified in the relevant SAE document,
ISO document, Japanese regulation, and
draft ECE regulation.”

Agency response:

The agency has re-analyzed the
appropriate value for DC isolation based
on the charts provided in the IEC
reports. Our new analysis indicates that
an isolation value of 100 ohms/volt for
DC represents an appropriate level of
isolation.

We agree that given the available data
and the differing natures of the two
kinds of electrical current, no one can
determine exactly what DC isolation
value would be perfectly equivalent to
500 ohms/volt AC. However, this does
not alleviate the agency’s responsibility
to make the best possible estimate. We
cannot simply choose, as the Alliance/
AIAM would have us do, an isolation
limit for DC that “is practicable and
meets the need of motor vehicle safety.”
These are necessary conditions for every

5 Specifically, the Alliance/AIAM argued that if
the agency’s concern is the distance of the
separation of the isolation value from the nearest
point of zone 3 (on the charts), 100 ohms/volt DC
continues to provide 15 milliamps of separation
from the nearest point of DC zone 3, while 500
ohms/volt AC provides only 3 milliamps of
separation from the nearest point of AC zone 3 (but
provided 8 milliamps of separation before), due to
revision of the charts.
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agency rule, but they do not guarantee
that such a limit for DC isolation would
offer an equivalent level of safety as the
limit for AC isolation. In light of the
comments submitted, the agency took a
fresh look at what level of DC isolation
would offer an equivalent level of
safety. A fuller explanation of the
agency’s analysis for this final rule is
available in the docket for this
rulemaking.

We used the Alliance/AIAM reference
to the IEC Working Group statement that
“a point in the mid-range of AC zone 2
is approximately equivalent to a point
in the mid-range of DC zone 2” as a
starting point for our re-analysis. By
definition, “zone 2” of both the AC and
DC charts represents very similar
physiological response to electrical
current.® Since zones AC-2 and DC-2
represent such similar physiological
responses, the agency assumed, for
purposes of analysis, that the responses
at the upper and lower boundaries of
the zones are the same, which allowed
us to find appropriate points in the
“mid-range” of the zones to compare for
equivalence. The upper and lower
boundary of zone 2 at 10 second shock
duration for AC current is at 5 and 0.5
mA, respectively, and that for DC
current is at 26 and 2 mA, respectively.?
Assuming a logarithmic relationship
between zone AC-2 and zone DC-2, the
agency interpolated linearly between
these upper and lower boundaries of
each zone at 10 second shock duration.
The resulting relationship between AC
and DC levels in Zone 2 at 10 second
shock duration is given by log(DC
current in mA) = 1.114 * log(AC current
mA) + 0.636. Given that an electrical
isolation of 500 ohms/volt AC
corresponds to 2 mA AC current, and
using the mapping between AC and DC
current levels in zone 2, the agency
determined that the DC current level
corresponding to 2 mA of AC current is
9.37 mA DC, which translates to 107
ohms/volt DC.8 Therefore, the agency’s
best estimate for purposes of this final
rule was reduced from 125 to 107 ohms/
volt DC as equivalent to 500 ohms/volt
AC. Since the 107 ohms/volt isolation
value is only slightly more conservative
than the 100 ohms/volt DC isolation

6 Table 11 of IEC TS 604791 (2005) states that
the physiological response for AC-2 is “Perception
and involuntary muscular contractions likely but
usually no harmful electrical physiological effects,”
while Table 13 states that the physiological
response for DC-2 is “Involuntary muscular
contractions likely especially when making,
breaking or rapidly altering current flow but usually
no harmful electrical physiological effects.”

7Based on Figures 20 and 22 of IEC TS 60479—
1(2005).

89,37 milliamps = 0.00937 Amps; 1/0.00937 =
107 ohms/volt.

value already contained in SAE J1766
and in several international standards,
as mentioned by the commenters, we
are comfortable that setting the DC
electrical isolation value for the final
rule at 100 ohms/volt will provide an
equivalent level of safety to the 500
ohms/volt requirement for AC isolation.

(b) Continuous Monitoring Requirement
for Electrical Isolation

The Alliance petition for rulemaking
had argued that an isolation level of 100
ohms/volt for DC was safe when
coupled with a requirement that
isolation be continuously monitored. In
the NPRM, NHTSA set the isolation
level for DC at 125 ohms/volt without
addressing the issue of continuous
monitoring. The Alliance/AIAM
comments to the NPRM stated that “it
would be preferable to the interests of
safety and the viability of fuel cell
vehicles for the agency to specify an
isolation level of 100 ohms/volt [DC]
with monitoring rather than an isolation
level of 125 ohms/volt without
monitoring.” This is simply because, the
commenters stated, “electrical isolation
declines in service, particularly DC
isolation associated with a fuel cell
stack,” and while “It is not difficult for
a new fuel cell vehicle to exhibit * * *
100 ohms/volt isolation while in
service,” it “is far more challenging
* * * for a fuel cell vehicle to maintain
100 ohms/volt isolation while in
service.” The Alliance/AIAM expressed
concern that setting an isolation
requirement of 125 ohms/volt for DC
with no continuous monitoring would
not solve the problem of declining
isolation over time.

Agency response:

Although NHTSA did not propose
regulatory text for a requirement for
continuous monitoring in the NPRM, we
noted there that the petitioner’s request
for an isolation value of 100 ohms/volt
for DC was coupled with a request for
continuous monitoring. We have
considered the issue further and we
agree with the Alliance/AIAM
comments stating that if the problem for
fuel cell stacks is declining electrical
isolation over time, solving the problem
requires continuous monitoring of
electrical isolation for high voltage DC
sources that certify compliance by the
100 ohms/V electrical isolation option.
We have specified this requirement in
S5.3(a). In addition, the agency is
adding a new paragraph, S5.4, to the
regulatory text to specify that the
electrical isolation monitoring system
must continuously monitor the level of
isolation, and display a warning to the
driver if electrical isolation degrades to
levels below the minimum required

electrical isolation of 100 ohms/volt. We
are also adding a test procedure to
confirm the function of the electrical
isolation monitoring system in S8.

(c) Timing of Measurements for
Electrical Isolation

Comments from the Alliance/AIAM
and from Porsche expressed concern
that the agency intended to require
electrical isolation to be measured
within 5 seconds after the vehicle
crashes. The commenters requested that
S5.3 be revised to include a sentence at
the end of the paragraph stating that
“While electrical isolation can be
provided ‘within 5 seconds,’ as it does
not change over time, it is not necessary
to actually measure it ‘within 5
seconds.””

Agency response:

The agency had no intent to require
measurements to be taken within 5
seconds, and S7 of the proposed
regulatory text, which covers test
conditions, clearly states that all
measurements for calculating electrical
isolation will be made after a minimum
of 5 seconds immediately after the
required crash tests. We do not believe
that revising S5.3 to explain this further
is necessary, but we are revising S7 in
the final rule to clarify that we consider
time zero for measurements to be when
the test vehicle comes to rest, instead of
“Immediately after” the tests. We believe
that this addresses the concerns of the
Alliance/AIAM and Porsche.

2. Voltage Level

The existing FMVSS No. 305
essentially only allows manufacturers to
prove that their vehicles are electrically
safe by satisfying electrical isolation
requirements, using an equation
provided in FMVSS No. 305. As written,
the equation includes dividing voltage
measurements by one another, such that
it is possible to end up with an
undefined result if the voltage
measurement that goes in the
denominator is zero. An undefined
result, theoretically, could prevent
manufacturers from certifying that they
meet the electrical isolation
requirements.

As noted above, in the NPRM, the
agency did not explicitly provide for
low voltage as a method of certifying
electrical safety protection. We stated
instead that “We tentatively agree [that
a voltage measurement of zero] would
be evidence of electrical safety,” and
proposed to change the “electrical
isolation” requirement of S5.3 to a
broader one of “electrical safety,” and to
require the specified electrical isolation
between the chassis and the high
voltage source. We believed that this
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was sufficiently clear evidence of the
agency’s position that low voltage was
an acceptable way to provide electrical
safety.

However, comments by the Alliance/
AIAM argued that our statements were
“ambiguous,” and reiterated their
position that a reading of zero voltage
after the crash test would make it
impossible to certify vehicles under the
electrical isolation requirements. The
Alliance/AIAM stated that, as written,
the approach in the NPRM would be
“susceptible to misinterpretation in the
context of varying and highly integrated
vehicle designs. For example, a portion
of the high voltage bus might meet the
definition of high voltage source, but
then have its voltage removed or
dissipated during the specified crash
tests.” To avoid this, the commenters
requested that S5.3 include a specific
low voltage alternative. Porsche
supported the Alliance/AIAM
comments.

Related to the request that NHTSA
explicitly include a low voltage option
for providing electrical safety, the
Alliance/AIAM also requested that that
the agency revise S7.6.3, the electrical
isolation test procedure, to state that if
the voltage is less than or equal to 60
VDC or 30 VAGC, the “requirements are
met and there is no need to proceed
further.”

Nissan, in addition to supporting the
Alliance/AIAM comments, asked that
the agency adopt an additional
alternative for measuring voltage, “to
mirror SAE Recommended Practice
J1766.” Specifically, “in addition to
measuring the voltage between the
vehicle chassis and high voltage
source,” Nissan asked that the
alternative option “would measure Vb
(after the crash test) at the positive and
negative nodes, around the load, of the
high voltage bus.” Nissan also asked
whether our intent in defining AC high
voltage sources was to include sources
that “relate to the regenerative braking
mode of the vehicle where the AC
electric motor behaves as an energy
source to recharge the high voltage
battery.”

Agency response:

NHTSA agreed in the NPRM in
principle to the concept that low voltage
can provide electrical safety, and
provided a letter of interpretation in
October 2008 (between the publication
of the NPRM and this final rule)
confirming that, based on the
information provided, the agency would
consider a vehicle to have passed S5.3
of FMVSS No. 305 when there is no
measurable voltage following a crash

test.? Nevertheless, in order to alleviate
the commenters’ concern that
manufacturers would still have to
attempt to meet the electrical isolation
requirement with an undefined answer
to the equation in S7, the agency is
adding the low voltage option to S5.3
and corresponding sections to the test
procedure portion of the regulatory text
at S7 and S7.7. Given that we are adding
an explicit low voltage option to S5.3
and low voltage test procedures to S7,
we do not think it necessary to adopt
the Alliance/AIAM recommendation
that S7.6.3 be revised as requested.

As part of including a low voltage
option in S5.3, the agency is requiring
that voltage be measured across the
terminals of the voltage source and
between the voltage source and the
vehicle chassis electrical conducting
structure. The voltage source is
considered to be low voltage if the
voltage measured across its terminals
and the voltage measured between the
vehicle chassis electrical conducting
structure and the positive and negative
terminals of the source are all less or
equal to 60 VDC or 30 VAC. Measuring
the voltage across the terminals of the
voltage source and between the
terminals and the vehicle chassis
ensures that all potential high voltage
sources in both closed and open circuit
conditions are captured. The agency
believes that this will address Nissan’s
request that voltage be measured
between the positive and negative nodes
in addition to measuring the voltage
between the high voltage source and the
vehicle chassis.

Regarding Nissan’s request for
clarification about whether regenerative
braking motors would be considered a
high voltage source, we would consider
all sources which have a potential
beyond 30 VAC to be AC high voltage
sources, including sources relating to
the regenerative braking mode of
vehicles.

3. Energy Limit (0.2 Joules)

The NPRM did not propose an energy
limit option as a method of providing
electrical safety, even though SAE ]J1766
includes one, because the agency did
not believe that there was a clear safety
need for this additional option. We did,
however, seek comment on what safety
need might exist, as well as on the
practicality of measuring such a small
amount of energy in a crash test
environment.

The Alliance/AIAM comments
submitted in December 2007 argued that

9 See Letter to Mr. Kenneth N. Weinstein, October
28, 2008. Available at Docket No. NHTSA-2008—
0203-0003.

a low-energy alternative to providing
electrical safety is necessary in FMVSS
No. 305 because of the y-capacitors in

a fuel cell system. As noted in the
NPRM, a capacitor is like a battery in
that it stores electrical energy and poses
the same electrical safety hazards as a
battery, except for electrolyte spillage.
The December 2007 Alliance/AIAM
comments did not explain the function
of x- and y-capacitors in fuel cells. In
electrical power distribution, x-
capacitors are placed across lines of
high voltage differential, while y-
capacitors are used in-line. A common
application of x- and y-capacitors is
filtering of electromagnetic or radio
frequency interference, where they are
directly connected to the AC power line.
They may also be used to suppress
electrical noise generated by motors and
other components. We assume, for
purposes of answering the Alliance/
AIAM comment, that x- and y-
capacitors are used in some kind of
current filtering application in fuel
cells.

When coolant flows in a fuel cell, the
voltage across individual y-capacitors in
the fuel cell becomes asymmetrical. The
Alliance’s supplemental June 2009
comments stated that this asymmetry in
the voltage is, in fact, directly related to
the coolant loop in a fuel cell, and that
the asymmetry is likely to increase as
coolant designs become more efficient.
Thus, when x-capacitors in the fuel cell
system discharge in the event of a crash,
that discharge will leave a residual
voltage (sometimes in excess of 60 VDC)
on the y-capacitors. The Alliance’s
supplemental comments explained that
as y-capacitor asymmetry increases in
FCV designs with more efficient
coolants, it could take as much as 10 or
20 seconds for the voltage to dissipate
below the low voltage threshold of 60
VDC. However, the Alliance argued that
this residual voltage on the y-capacitors
would not pose a safety risk because the
total energy levels would be very small.
The Alliance, Toyota, and Ford told the
agency in ex parte communications 10
between the NPRM and the final rule
that it would be difficult to provide
electrical safety for certain high voltage
sources in FCVs using the electrical
isolation option because of this coolant-
loop-related issue.

The Alliance/AIAM also commented
on the agency’s request for explanations
of the practicality of measuring 0.2
Joules of energy in a crash test
environment. NHTSA had stated in the
NPRM that the SAE low-energy option

10 Records of these ex parte communications are
available in the docket for the NPRM for this rule,
Docket No. NHTSA-2008-28517.
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of 0.2 Joules or less based on 10 ms of
contact did not seem realistic in terms
of an automobile crash. The Alliance/
AIAM initially argued in response that
SAE had not based the 0.2 Joules limit
specifically on 10 ms of contact, but
rather had been looking for the
minimum level of energy that might be
harmful at any duration of contact,
which was the border of zones 2 and 3
on the IEC charts. The border of zones
2 and 3 (for a body current of 200 mA
and a source of 200 VDC) ended up
being 0.4 Joules at 10 ms of contact,
such that anything less than 0.4 Joules
for any duration of contact would be in
or below zone 2, and therefore safe from
ventricular fibrillation. SAE then
applied a safety factor of 2 to get 0.2
Joules at 10 ms of contact.

However, in their June 2009
supplemental comments, the Alliance
presented a different approach to
determining acceptable levels of electric
energy. The Alliance argued that for
current durations less than 2 seconds,
no serious damage is observed with
sufficiently low energy, even if the
current passing through the body is
relatively high. They explained that
body current with durations less than 10
msec have little effect on involuntary
muscular contraction. Therefore, the
target threshold in this analysis used by
the Alliance was intended to prevent
ventricular fibrillation, and not just
minimize muscular contraction. The
commenter stated that according to
paragraph 4.6 of the IEC 60429-1, the
lowest level of human body impedance
is 500 ohms.

Applying this value of human body
impedance along with the human body
tolerance zones in Figure 22 of IEC
60429—1 and Figure 20 of IEC 60429-2,
the Alliance then computed the body
current for a given time duration for
which the energy is 0.2 Joules and 0.5
Joules. The commenter stated that in all
instances, this line of 0.2 Joules energy
plotted on Figure 22 of the IEC 60429-
1 would be within zone 2, except at the
10 msec current duration, where the
line is at the border of DC-2 and DC-

3 corresponding to 200 mA of body
current. In addition, the line of 0.5
Joules energy intersects the border of
DC-3 and DC—4.1 (representing a 5
percent risk of ventricular fibrillation)
for approximately 500 mA body current
at 4.3 msec duration (Figure 20 of IEC
60429-2). The Alliance argued that
based on this analysis, the 0.2 Joules
energy limit has a safety factor of 2.5 to
prevent 5 percent risk of ventricular
fibrillation.

And finally, the Alliance/AIAM
comments also argued that the agency’s
concern about measuring 0.2 Joules of

energy in a crash test environment was
misplaced, because energy can be
“easily and accurately calculated from
the equation that energy (in Joules) = 0.5
* ¢ * v2, where c is the capacitance of
the capacitor(s) in farads and v is the
measured voltage.” The Alliance/AIAM
stated that “Manufacturers routinely
measure the voltage and calculate the
associated energy without difficulty.”

Agency response:

Despite the Alliance/AIAM and
Alliance’s supplemental comments on
this issue, NHTSA remains
unpersuaded that a low-energy option of
0.2 Joules for providing electrical safety
is necessary for FMVSS No. 305 at this
time. Commenters have not provided
any data that current FCVs or hybrid
electric vehicles are unable to certify to
the electrical safety requirements
because of residual high voltage in the
y-capacitors. Their arguments are based
entirely on theoretical values.

In addition, we remain unconvinced
that a low energy option is necessary
and have concerns about the disparity
between the level of safety provided by
0.2 Joules of energy and the electrical
isolation requirement. The agency
conducted its own analysis using the
approach presented in the December
2007 Alliance/AIAM comments
submission with several permutations of
body current, body resistance, current
duration, and safety factors to try to
determine safe energy limits. Based on
that analysis, the agency determined
that applying different permutations of
voltage levels, body resistance, shock
duration, and factor of safety can result
in different safe energy levels, some of
which are less than the 0.2 ] energy
level specified in SAE J1766.

Given that the IEC report indicates
that the lowest human body impedance
is a resistance of 500 ohms, and that the
boundary between zones DC-2 and DC—
3 is 200 mA of body current for 10 msec
shock duration, we determined the
corresponding amount of voltage
through the Ohm’s Law equation
Current (A) * Resistance (ohms) =
Voltage (V), in this case, 0.2 A * 500
ohms = 100 V. We then applied the
same method used in SAE J1766 to
calculate energy for a 10 msec shock
duration with the equation Voltage (V)
* Current (A) * Time (s) = Energy (J), in
this case, 100 V * 0.2 A * 0.01 s = 0.2
J (or, equivalently, 200 m]). The SAE
applied a safety factor of 2. Doing the
same for 200 m], the agency concluded
that a safe energy level would
correspond to 100 mJ—half the energy
level specified in J1766 and
recommended by Alliance/ATAM.
Following the same procedure, for a
voltage source of 65V and body

resistance of 500 ohms, the body current
was 130 mA, and the corresponding
energy was 84.5 mJ.1* Applying a factor
of safety of 2, the safe energy level was
42.2 m]. Even without applying a factor
of safety, the energy level is less than
half of that recommended by the
Alliance/AIAM. Based on this analysis,
the agency concluded that the
assumptions associated with voltage,
current, and shock duration used to
derive the proposed limit of 0.2 J for the
energy option are not well supported.

Based on their assumptions, the
Alliance’s approach to determine
minimum allowable energy levels
presented in the June 2009
supplemental comments would allow
body currents of 20 mA for shock
duration of 1 second, 28 mA for shock
duration of 0.5 seconds, and 200 mA for
shock duration of 10 msec. In contrast,
the electrical isolation option of FMVSS
No. 305 does not allow more than 10
mA of body current at either 1 second,
0.5 seconds, or 10 msec shock duration.

Additionally, the Alliance/AIAM
comments recognized that according to
the IEC Technical Committee 64, a point
in the mid-range of AC zone 2 is
approximately equivalent to point in the
mid-range of DC zone 2. The 28 mA of
body current for a duration of 0.5
seconds that would be allowed by the
low-energy option expressed by
commenters is not in the mid-range of
zone 2. It is, in fact, significantly closer
to the border of zone 2 and zone 3,
which indicates a higher level of risk for
shock than the electrical isolation
option of FMVSS No. 305. The agency
thus believes that using a safety factor
of 2.5 to protect against ventricular
fibrillations in the low-energy option, as
the Alliance supplemental comments
suggest, would result in a higher risk
level than that provided by the electrical
isolation option of FMVSS No. 305,
which protects against involuntary
muscular contractions without any
harmful physiological effects. Moreover,
the Alliance has provided no technical
basis for the assumption that for current
durations less than 2 seconds, no
serious damage is observed with
sufficiently low energy even if the
current passing through the body is
relatively high. The IEC charts clearly
indicate that shock duration for one
second is sufficiently long to cause
involuntary muscular contractions,
which are currently mitigated through
the electrical isolation requirement of
FMVSS No. 305.

As for commenters’ suggestion that
the agency need not require
measurement for the low energy option

110.13 A = 65/500; 0.0845 ] = 65 * 0.13 * 0.01.
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and could simply make a calculation to
verify compliance, the agency does not
regard the Alliance/AIAM solution of
calculating energy to be practicable for
our purposes. The effective capacitance
of a high voltage DC source will depend
on the capacitance of individual
capacitors in the source, the
configuration of these capacitors, and
the open/closed status of the contactors.
This information is specific for each
vehicle crash test, which means that the
manufacturer-supplied capacitance
value may be different from the effective
capacitance after the crash test.
Therefore, the computed energy of a
high voltage source using the method
recommended by Alliance/AIAM may
not represent the true energy of the
source after a crash test. Given the
practical difficulties that we continue to
see with including a low-energy option
for providing electrical safety, and given
the results of our analysis which shows
that the energy option requested by
commenters would be less stringent and
pose a greater risk of electric shock
hazard than the electrical isolation
option, the agency is not including the
low-energy option for providing
electrical safety in the final rule.

B. Other Issues Relating to the Electrical
Isolation Requirement

In the current FMVSS No. 305,
sections S7.6.6 and S7.6.7 provide a
method of computing electrical isolation
in ohms/volt. However, in the NPRM,
the agency inadvertently omitted
specifying the method of determining
electrical isolation in ohms/volts from
the calculated isolation resistance. The
Alliance/AIAM comments requested
that the agency re-include similar
language for S7.6.6 and S7.6.7 in the
final rule, so that FMVSS No. 305
remains “clear that nominal operating
voltage is the applicable voltage for
calculating the electrical isolation
requirement.” Along the same lines, the
Alliance/ATIAM requested that the
agency add the word “nominal” in front
of the word “volts” in S3, to ensure that
the standard is addressing “nominal
voltage.”

The Alliance/AIAM comments also
requested an alternative method of
electrical isolation testing to the existing
“additional resistance insertion”
method, namely, use of a
megohmmeter.12 The Alliance/AIAM
argued that use of a megohmmeter was

12 A megohmmeter, roughly speaking, is an
instrument used for measuring electrical resistance
which consists of two main elements: (1) A DC
generator, which supplies the necessary voltage for
taking the measurement, and (2) the instrument
portion itself, which indicates the value of the
resistance being measured.

a valid alternative, and that Japanese
and International Standards
Organization (ISO) regulations both
allow it. Honda, in comments submitted
after the close of the comment period,
concurred and offered similar
information in more detail.3

Agency response:

We agree with the Alliance/AIAM
comment that specifying how electrical
isolation in ohms/volt is computed is
necessary to provide clarity and avoid
confusion. The term “nominal operating
voltage” is not defined in SAE J1766
itself, although SAE J1715 (2000)—
Electrical Vehicle Technology, which is
referenced by SAE J1766, defines
“nominal operating voltage” as “[t]he
voltage of a battery, as specified by the
manufacturer, discharging at a specified
rate and temperature.” However, this
definition of nominal operating voltage
only applies during normal operation.
For purposes of FMVSS No. 305, in
contrast, the electrical isolation and low
voltage specifications are tested after a
crash test when the vehicle need not be
in normal operation and some of the
contactors may have opened creating an
open circuit condition. The agency thus
believes that the term “nominal
operating voltage” is not appropriate for
this specification. Instead, the agency is
using the term “working voltage” which
is currently used in the proposal for the
01 series of amendments to ECE R.100.14
For purposes of FMVSS No. 305,
working voltage for a voltage source in
a circuit means “the highest root mean
square voltage of the voltage source,
specified by the manufacturer, which
may occur across its terminals or
between its terminals and any
conductive parts in open circuit
conditions or under normal operating
conditions.” As defined, “working
voltage” applies during normal
operation of the vehicle as well as in
open circuit conditions and
encompasses the possible range of
conditions of a voltage source after a
vehicle crash. Therefore, the agency
believes that “working voltage” is more
relevant for use in FMVSS No. 305, and
will help to avoid the potential for
confusion identified by the commenters.

For consistency throughout the
standard, the agency will use “working
voltage” to identify a vehicle as subject
to FMVSS No. 305, to identify a source
as “high voltage,” and to calculate
electrical isolation in ochms/volt. Thus,
the agency has added the following

13NHTSA-2007-28517-0006.

14 ECE/TRANS/WP.29/GRSP/2009/16, 23
September 2009. Available at http://
www.unece.org/trans/doc/2009/wp29grsp/ECE-
TRANS-WP29-GRSP-2009-16¢.pdf (last accessed
Oct. 31, 2009).

sentence in S7.6.6 and S7.6.7: “Divide
Ri (in ohms) by the working voltage of
the high voltage source (in volts) to
obtain the electrical isolation (in ohms/
volt).” The agency has also modified S3
to specify that working voltage shall be
used for determining whether FMVSS
No. 305’s requirements are applicable to
a given vehicle, and has modified the
definition for “high voltage source” in
S4 based on the same reasoning.

As for the use of megohmmeters for
electrical isolation testing, NHTSA is
still researching the use of
megohmmeters for testing electrical
isolation for purposes of FMVSS No.
305. Since the agency has reached no
conclusions yet in that research, and
since the use of megohmmeters was not
raised in the NPRM and is thus outside
the scope of this rulemaking, we are not
providing additional test procedures for
electrical safety using megohmmeters in
this final rule. As the agency has noted
in other rulemakings, manufacturers are
not prohibited from using test
procedures and devices other than those
in the FMVSSs as a basis for their
compliance certifications.

C. Comments Regarding Test Procedures

In the NPRM, the agency tentatively
accepted the premise that low voltage
could be another way besides electrical
isolation to provide electrical safety, but
did not specifically include it in the
proposed “electrical safety” requirement
and did not develop a test procedure for
it. The Alliance/AIAM comments
requested additional test procedure
paragraphs (suggesting a new S7.7 and
S7.8) for evaluating low voltage and low
energy alternatives for providing
electrical safety. The commenters
suggested that the agency adopt the
exact language used in SAE J1766.

The NPRM also stated that the agency
was not addressing the issue of crash
testing FCVs in this rulemaking because
of practical difficulties: Test procedures
for safely crashing FCVs fueled with
hydrogen have not been established; but
without hydrogen, fuel cells will not
generate any electrical energy from
which to measure electrical output. The
Alliance/AIAM comments suggested
that the agency could take the same
approach that the Japanese government
does in its regulations, which call for
the fuel cell to be filled with helium and
then for using a megohmmeter to
measure isolation. Honda, in its late
comments, concurred with the Alliance/
AIAM position.

Agency response:

We agree with the Alliance/AIAM
that a test procedure paragraph should
be added for the low voltage option for
providing electrical safety, and have
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revised the regulatory text accordingly.
Since we remain unconvinced of the
need for a low-energy option, as
discussed above, we are not adding a
test procedure for that option.

Regarding the use of helium-filled
fuel cells and megohmmeters for crash
testing FCVs, we reiterate our position
in the NPRM that the agency is still
researching potential crash test methods
for FCVs, and will not address this issue
as part of this rulemaking.

D. Regulatory Text Wording

The Alliance/AIAM comments
contained a number of requests for
greater specificity in and corrections to
the regulatory text for the updated
FMVSS No. 305.

First, the Alliance/AIAM requested
that the agency add the word “electric”
in multiple places in the regulatory text,
so that it would be clear for hybrid
vehicles that the agency intended to
focus the FMVSS No. 305 requirements
only on “electric” energy storage devices
and not mechanical storage devices, like
hydraulic accumulators. To that end,
the commenters requested that a
definition be added for “electric energy
storage device,” and that S5.2, S7.1 and
S7.6.1 all have the word “electric”
added.

Agency response:

We agree that the regulatory text
should clarify that the agency means to
apply the requirements of FMVSS No.
305 to electric energy storage devices
only, and that a definition should be
added for electric energy storage
devices. We have revised the regulatory
text accordingly.

Second, the NPRM included a
definition for “energy storage system,”
but the Alliance/AIAM argued that
FCVs are “energy conversion systems”
and not “energy storage systems,” so the
definition should be revised to
accommodate both FCVs and battery-
powered electric vehicles.

Agency response:

We agree with the Alliance/AIAM
comment, and have revised the
regulatory text accordingly.

Third, the NPRM defined a “high
voltage source” as “any item that
produces voltage levels equal to or
greater than 30 VAC or 60 VDC.” The
Alliance/AIAM stated that since S3, the
application paragraph, states that
FMVSS No. 305 applies to vehicles that
use “more than” 60 VDC or 30 VAC, the
words “equal to or” should be removed
from the definition of high voltage
source.

Agency response:

We agree with the Alliance/AIAM
comment, and have revised the
regulatory text accordingly.

Fourth, the Alliance/AIAM requested
that the agency add a definition for
“propulsion system,” a term used in
S7.6.1 of FMVSS No. 305, but not
defined. The Alliance/AIAM suggested
that the definition read as follows:

Propulsion system means the components
or electric circuit to propel the vehicle using
the energy that is supplied by a high voltage
source. These include, but are not limited to,
the propulsion motor, electric converter,
associated wire harnesses and connectors.

Agency response:

We agree that this would be a useful
definition, and have added it to the
regulatory text.

And fifth, the Alliance/AIAM
suggested the following editorial
corrections: Figure 1 should refer to
S7.6.3, not S7.6.6; in Figure 4, V1
should be V1’, and the denominator
should be V1’; and in Figure 5, the
denominator should be V2’.

Agency response:

We agree with these corrections and
have revised the regulatory text
accordingly.

E. Physical Barriers as an Additional
Option for Providing Electrical Safety

The Alliance/AIAM also requested
another compliance option that was not
included in SAE J1766, but is included
in the Japanese regulation for electrical
vehicle safety. The commenters stated
that “This new option would allow for
isolation from high voltage sources via
physical barriers that are in place to
insure that there is no direct or indirect
contact with live voltage sources after a
vehicle crash.” This would be safe, the
commenters argued, because “if a person
cannot access the potentially high
voltage sources, then there is little
chance of the occupants or rescue
personnel helping the occupants from
being injured from such sources.” The
Alliance/AIAM stated that this
alternative compliance option was
necessary because some FCVs may “use
capacitors that take some time to
discharge,” and allowing it would
provide “greater flexibility in order to
allow introduction of advanced
powertrain technologies.” However, the
Alliance/AIAM recognized that the
agency might not be able to include this
option in the final rule for procedural
reasons, and requested that if this were
so, the agency “publish a separate
NPRM to address the option of using a
physical barrier to provide electrical
safety.”

The Alliance further elaborated on
this compliance option in their June
2009 supplemental comments. They
stated that the DC components of the
fuel cell can connect with the AC
components through the inverter, even

when the vehicle is stationary, after
certain crash tests that may not result in
the opening of the contactors. In such a
condition, when the contactors are
closed and the DC and AC components
are connected, the isolation resistance at
the AC component is in parallel with
the isolation resistance of the DC
component fuel cell. Therefore, even if
the electrical isolation provided for the
AC component is significantly greater
than the required 500 ohms/volt, the
effective isolation resistance measured
at the AC component can be, at most, as
high as that provided for the DC
component fuel cell, which is in turn
limited by the fuel cell coolant.
Therefore, it may not be practical to
achieve the required 500 ohms/volt
electrical isolation for the AC
component. The Alliance thus argued
that there is a need to include finger-
proof barriers 15 in FMVSS No. 305 as a
fourth alternative.

The Alliance also stated in their
supplemental comments that the finger-
proof barrier is similar to an option that
already exists in FMVSS No. 305 for
battery packs, where the electrical
isolation measurement is made from the
traction side of the automatic
disconnect that is enclosed and is
physically contained within the battery
pack system. They argued that the
protective barrier option would be
further strengthened by requiring that
the barrier remain finger-proof after the
crash. The commenter also stated that
for electric vehicles that provide
galvanic bonding for conductive
materials that are not designed to
conduct electrical current for vehicle
operation,16 such as the vehicle chassis
electrical conducting structure (a design
requirement by SAE J2578—
Recommended Practice for General Fuel
Cell Vehicle Safety), the only current
potentially remaining in the FCV after a
crash is in the high voltage components
themselves. As long as those
components are guarded by finger-proof
barriers, the commenter argued that
there would be no risk of electric shock
to the first responder or the vehicle
occupant after a crash.

Agency response:

The use of physical barriers as
another option for providing electrical
safety is beyond the scope of this
rulemaking, as the Alliance/AIAM
comments acknowledged. The agency is
not familiar with the proposed

15 Barriers that prevent a finger-sized probe from
penetrating into an enclosed space.

16 “Galvanic bonding” refers to a direct electrical
connection, in this case for conductive materials
not designed specifically to conduct electrical
current for vehicle operation, as opposed to a
capacitive or inductive connection.
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methodology and would have to
examine the issue further to judge its
suitability for inclusion in FMVSS No.
305. While the Alliance supplemental
comments stress the efficacy of the
protective barrier option for electric
shock protection due to direct contact
with high voltage sources, there are
many possible failure modes in which
vehicle occupants and rescue workers
are at risk of electric shock due to
indirect contact. Additionally, the
design guidelines in SAE J2578 on
which the Alliance comments rely to
provide protection against electric shock
due to indirect contact require that all
conductive materials in the vehicle be
galvanically bonded if they are not
designed to conduct electrical current
for vehicle operation. However, the
commenters suggested no test procedure
to confirm that a vehicle has been
designed to meet this design
requirement specified in SAE J2578.
The agency is thus uncertain whether
indirect contact failure modes would be
sufficiently accounted for by this design
requirement.

For these reasons, we are not
including a finger-proof protective
barrier option in FMVSS No. 305 as
requested by the Alliance and other
manufacturers in their comments to the
NPRM. However, the agency has
initiated a research program to get a
better understanding of the issues
related to requiring this as an option to
satisfy electrical safety.

F. Effective Date

In the NPRM, NHTSA proposed that
the amendments made by this
rulemaking would apply to vehicles
manufactured on or after one year from
the date of publication of the final rule,
with optional early compliance. The
agency believed that one year should be
sufficient for manufacturers to verify
that they can meet the new electrical
isolation requirements, particularly
since similar requirements already exist
as a SAE recommended practice and
currently, all manufacturers of electric-
powered vehicles already isolate the
high voltage sources from the vehicle
chassis.

NHTSA did not receive any
comments related to the proposed
effective date during the comment
period. However, in comments provided
by Toyota (June 24, 2009), the
manufacturer requested that the
effective date be set three years from the
date the final rule is published. Thus, it
said, if the final rule were issued by
September 1, 2009, compliance should
not be required before September 2012.
They argued that the additional time
was needed so that they could

incorporate the necessary changes
across their current and near future
HEVs to comply with the new electric
safety requirements.

Agency response:

The agency evaluated the information
provided by Toyota and is not
convinced that leadtime of three full
model years from the publication of the
final rule is needed in order for their
current and near future HEVs to comply
with the amended requirements in
FMVSS No. 305. We continue to believe
that Toyota’s HEVs in the current fleet
already comply with the amended
requirements, given that similar
performance criteria were added to SAE
J1766 in April 2005 at the request of the
Alliance. Plans for their near future
HEVs presumably include means of
complying with those criteria.

Moreover, in their comments, Toyota
stated expressly that their current HEVs
include battery disconnection and
inverter shut-down in the event of a
crash. NHTSA believes that these
features should allow these vehicles to
comply with the electrical safety
requirements using a combination of the
low voltage option and the electrical
isolation option for all high voltage
components. NHTSA does not
anticipate that near future HEV (or other
electric vehicle) designs will be so
different from current ones that they
will be unable to comply with either the
low voltage option or the electrical
isolation option, or some combination
thereof. Therefore, we have decided that
one year lead time is sufficient to
comply with the amended requirements
in FMVSS No. 305. Accordingly, this
final rule will become effective on
September 1 in the year after the final
rule is issued.

G. Hyundai Request for Interpretation
on S5.2 Battery Retention

On March 9, 2009, Hyundai requested
an interpretation of language in S5.2,
“Battery retention.” Hyundai argued that
as currently written, the language of
S5.2 allows a battery module located
outside the passenger compartment to
become dislodged as long as it does not
enter the occupant compartment, while
a module that is located within the
occupant compartment must simply
remain in the location in which they are
installed. Hyundai stated that this may
not properly address the intent of the
standard in some circumstances.
Hyundai referred to the preamble of the
final rule, which stated that the
intended purpose of not allowing
battery modules located outside the
occupant compartment was “to ensure
that battery modules would not become
unattached and become flying

projectiles in a crash or subsequent
rollover.” 17 Hyundai also argued that
FMVSS No. 305 does not provide a
definition of the passenger
compartment, but that a previous
interpretation to Mazda implied that the
passenger compartment was an area that
shares “occupant air space” that
included the area where people ride.
Hyundai stated that a portion of a
properly restrained battery module
located outside the occupant
compartment, may move into the
occupant compartment during a test due
to deformation of the vehicle structure
without rupturing the mounting points
and without becoming a “flying
projectile.” They further argued that in
a vehicle such as a sport utility vehicle
(SUV) or station wagon, where a battery
module is located inside the occupant
compartment and moves during impact
due to the deformation of the floor, but
remains firmly attached to its mounting,
would technically fail the test.

Hyundai suggested that the proper
interpretation of the language should
not treat these two conditions
separately. They argued that in the case
where a battery module remains
attached to the location in which it is
installed but due to deformation of the
vehicle structure, it moves or causes a
portion of the module to enter the
occupant compartment, NHTSA should
not consider these to constitute a failure
of the standard.

Agency response:

We have decided to respond to
Hyundai’s request for interpretation of
S5.2 in this final rule because the NPRM
had already proposed to modify the
language in S5.2. The agency agrees that
battery modules located inside the
occupant compartment technically may
move a small amount from the location
from which they are installed during the
impact tests. The agency also agrees that
battery modules located outside the
occupant compartment that partially
move into the occupant compartment
because of structural deformation of the
vehicle structure do not impose a
projectile hazard provided that they
remain attached to the mounting
structure. Therefore, the agency concurs
that battery modules located outside the
occupant compartment should be
treated in the same manner as those
located inside the occupant
compartment, provided that they remain
attached to their anchorages. Technical
changes to the proposed text in S5.2
have been made accordingly.

1765 FR 57985 (Sept. 27, 2000).
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H. Preemption

In the view of AAJ, NHTSA’s
discussion in the FMVSS No. 305
NPRM of the 2000 Supreme Court case,
Geier v. American Honda Motor Co.,
529 U.S. 861, and the agency’s
assessment of the possibility of
preemption represented a “sudden
decision to claim [implied] preemption”
of State tort law.

Agency response:

As an 1nitial matter, we wish to
emphasize our strong belief that State
law can play an important role in
safeguarding public safety. In the words
of the President’s May 20, 2009
memorandum on preemption:

* * * State law and national law often
operate concurrently to provide independent
safeguards for the public. Throughout our
history, State and local governments have
frequently protected health, safety, and the
environment more aggressively than has the
national Government.

Consistent with that memorandum, we
have examined past rulemaking notices
to determine if they contained
statements finding implied preemption
of State law. The highlights of that
examination are set forth below.

We believe that a fundamental
misunderstanding lies at the heart of
AAJ’s characterization of that discussion
and assessment in the Standard No. 305
NPRM and of similar discussions and
assessments in approximately two
dozen other vehicle safety standard
rulemaking notices issued from
February 2007 to November 2008. This
agency did not express or even suggest
any intent to preempt State tort law
impliedly in those rulemaking notices.
Instead, this agency responded to the
requirements of Executive Order 13132
(Federalism) in part by examining
whether there might be any possible
basis for a judicial finding of implied
preemption of state tort law. In each of
those notices, the agency concluded its
examination without identifying any
potential obstacle or conflict that might
give rise to such a finding and without
even suggesting that there was any
probability that one might exist in the
future. As the agency has increasingly
emphasized in other vehicle safety
standard rulemaking notices, it is
fundamental that without any obstacle
or conflict, there cannot be any implied
preemption.

Those approximately two dozen
2007-2008 notices contrast markedly
with three vehicle safety standard
rulemaking notices issued in mid-2005.
In those three notices, this agency did
state that it discerned a potential
obstacle or conflict that might be posed
by state tort law and stated further that

if a court found that an obstacle or
conflict existed, it could result in the
court’s finding that such state tort law
was impliedly preempted. Further, in
each of those three rulemakings, the
agency was unmistakably explicit in
identifying the potential existence and
nature of the obstacle or conflict.

Those three notices were the June
2005 NPRM on designated seating
positions; 18 the August 2005 NPRM on
roof crush; 19 and the September 2005
NPRM on rearview mirrors.2° In each of
those NPRMs, the agency identified
types of state requirements that it had
discerned and said might create a
conflict and therefore might be found to
be impliedly preempted as a result of
the rulemaking.

We note that none of the statements
about preemption in those three
rulemakings is still operative. The final
disposition of each of those statements
is as follows—

¢ Rearview mirrors—The tentative
statement about preemption in the
proposal was never finally adopted. It
became moot when the agency
withdrew this rulemaking in July 2008
without ever issuing a final rule.21

¢ Roof crush—In the final rule on roof
crush published on May 12, 2009, the
agency said that it no longer perceived
any potential conflicts or obstacles, and
accordingly stated there was no
likelihood of a court’s finding there to
be any implied preemption of State tort
law; 22 and

e Designated seating position—In
response to petitions for reconsideration
of the agency’s inclusion in procedures
for determining the number of
“designated seating positions” in a
motor vehicle of a statement declaring
the preemptive effect of those
procedures, the agency recently issued a
final rule deleting that statement from
the regulatory text and said, as it did in
the roof crush final rule, that it no
longer perceived any obstacles or
conflict, and accordingly there was no
likelihood of a court’s finding there to
be any implied preemption of State tort
law.23

The 2007-2008 notices, including the
FMVSS No. 305 NPRM, are completely
different from those three 2005
rulemakings. Although AA]J
characterized the preemption
assessment in the FMVSS No. 305
NPRM, as it has similar preemption
assessments in the other 2007-2008

1870 FR 36094, 36098 (June 22, 2005).

1970 FR 49223, 49245-6 (August 23, 2005).
2070 FR 53753, 53768—9 (September 12, 2005).
2173 FR 42309 (July 21, 2008).

2274 FR 22348, 22380-83 (May 12, 2009).
2374 FR 68185 (December 23, 2009).

vehicle safety notices, as an assertion of
implied preemption of State tort law, a
careful reading of the agency’s
discussions under Executive Order
13132 does not support that
characterization. The pertinent
paragraph in the FMVSS No. 305 NPRM
reads as follows:

In addition to the express preemption
noted above, the Supreme Court has also
recognized that State requirements imposed
on motor vehicle manufacturers, including
sanctions imposed by State tort law, can
stand as an obstacle to the accomplishment
and execution of a NHTSA safety standard.
When such a conflict is discerned, the
Supremacy Clause of the Constitution makes
their State requirements unenforceable. See
Geier v. American Honda Motor Co., 529 U.S.
861 (2000). NHTSA has not outlined such
potential State requirements in today’s
rulemaking, however, in part because such
conflicts can arise in varied contexts, but it
is conceivable that such a conflict may
become clear through subsequent experience
with today’s standard and test regime.
NHTSA may opine on such conflicts in the
future, if warranted. See id. at 883—86.24

This discussion does not contain any
statement that that particular
rulemaking was intended to or had the
effect of impliedly preempting State
law. Further, neither the discussion in
the FMVSS No. 305 NPRM nor any of
the other similar discussions in the
other vehicle safety rulemaking notices
was viewed by the agency at the time of
issuance as an assertion of implied
preemption with respect to the safety
standard under discussion, and none of
them is so viewed now. The agency did
not at the time of issuing any of those
notices suggest the existence of any
obstacle or other conflict that might give
rise to a judicial finding of implied
preemption, and does not now discern,
or anticipate the possibility of, any
obstacle or conflict.

Far from indicating in the FMVSS No.
305 NPRM that it had found an obstacle
or conflict, the agency stated that it had
“not outlined” any obstacles or conflicts.
The agency went further, indicating to
the contrary that there were no clear
obstacles or conflicts. These judgments
were based in part upon the agency’s
consideration of the nature (e.g., the
language and structure of the regulatory
text) and objectives of each of the rules.
Since without obstacle or conflict, there
could not be any implied preemption of
State tort law, the agency did not
anticipate that those discussions would
somehow be characterized as assertions
of implied preemption of State tort law.

Nevertheless, since
misunderstandings occurred and
continued to occur, the agency initiated

2472 FR 57260, 57265 (October 9, 2007).
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in late summer of 2008 a progressive
and continuing series of evolutionary
efforts to clarify the language of similar
agency discussions in subsequent
vehicle safety notices.

It did so first by removing and
replacing the statement that the agency
“has not outlined” any obstacles or
conflicts. Recognizing that some persons
might be concerned that such a
statement leaves open the theoretical
possibility that obstacles or conflicts
might have been discerned, but not
outlined, the agency sought to ensure
that that possibility was clearly negated.
Beginning with a September 2008
proposal on seat belt lockability, the
agency switched to affirmatively stating
that the agency “has not discerned” any
obstacles or conflicts:

NHTSA has not discerned any conflict in
today’s rulemaking. However, in part because
such conflicts can arise in varied contexts,
the agency cannot rule out the possibility
that such a conflict may become clear
through subsequent experience with the
proposed standard and test regime. NHTSA
may opine on such conflicts in the future, if
warranted.25

As this clarification did not bring an
end to the petitions from AAJ, the
agency made further clarifying changes
in an early March 2009 interim final
rule on air brake systems:

NHTSA has considered today’s interim
final rule and does not currently foresee any
potential State requirements that might
conflict with it.26

For further emphasis, the agency
added an additional sentence to its
discussion under E.O. 13132 to
emphasize the fundamental significance
of not discerning any conflicts or
obstacles:

Without any conflict, there could not
be any implied preemption.2?

In August 2009, the agency began
including a brief description of what the
agency typically considers in assessing
whether there might be any conflict or
obstacle. The essential point in the
notice remained that the agency had not
identified any conflict or obstacle:

2573 FR 52939, 52941 (September 12, 2008).

2674 FR 9173, 9175 (March 3, 2009).

27 Id. The full discussion reads as follows:* * *
the Supreme Court has recognized the possibility of
implied preemption: State requirements imposed
on motor vehicle manufacturers, including
sanctions imposed by State tort law, can stand as
an obstacle to the accomplishment and execution of
a NHTSA safety standard. When such a conflict is
discerned, the Supremacy Clause of the
Constitution makes the State requirements
unenforceable. See Geier v. American Honda Motor
Co., 529 U.S. 861 (2000). NHTSA has considered
today’s interim final rule and does not currently
foresee any potential State requirements that might
conflict with it. Without any conflict, there could
not be any implied preemption.

Second, the Supreme Court has recognized
the possibility of implied preemption: In
some instances, State requirements imposed
on motor vehicle manufacturers, including
sanctions imposed by State tort law, can
stand as an obstacle to the accomplishment
and execution of a NHTSA safety standard.
When such a conflict is discerned, the
Supremacy Clause of the Constitution makes
the State requirements unenforceable. See
Geier v. American Honda Motor Co., 529 U.S.
861 (2000). However, NHTSA has considered
the nature and purpose of today’s rule and
does not currently foresee any potential State
requirements that might conflict with it.
Without any conflict, there could not be any
implied preemption. (Emphasis added.) 28

This discussion, and the one below in
Section III.C assessing this final rule
under Executive Order 13132, represent
the latest in the continuing series of
clarifications to assuage concerns,
ensure an end to the misunderstandings,
and promote consistency with the
President’s May 20, 2009 memorandum
on preemption.29 The pertinent portion
of the Section III.C discussion reads as
follows:

Second, the Supreme Court has recognized
the possibility, in some instances, of implied
preemption of State requirements imposed
on motor vehicle manufacturers, including
sanctions imposed by State tort law. That
possibility is dependent upon there being an
actual conflict between a FMVSS and the
State requirement. If and when such a
conflict exists, the Supremacy Clause of the
Constitution makes the State requirements
unenforceable. See Geier v. American Honda
Motor Co., 529 U.S. 861 (2000), finding
implied preemption of State tort law on the
basis of a conflict discerned by the court, not
on the basis of an intent to preempt asserted
by the agency itself.

NHTSA has considered the nature (e.g., the
language and structure of the regulatory text)
and objectives of today’s final rule and does
not discern any existing State requirements
that conflict with the rule or the potential for
any future State requirements that might
conflict with it. Without any conflict, there
could not be any implied preemption of State
law, including state tort law.

III. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed by the Office of Management
and Budget under E.O. 12866. It is not

2874 FR 40760, 40763—4 (August 13, 2009).

29 The President’s memorandum recognizes that
State law and national law often operate
concurrently to provide independent safeguards for
the public and states that the general policy of his
Administration is that preemption of State law by
executive departments and agencies should be
undertaken only with full consideration of the
legitimate prerogatives of the States and with a
sufficient legal basis for preemption. See http://
www.whitehouse.gov/the_press_office/presidential-
memorandum-regarding-preemption/ (last accessed
February 4, 2010).

considered to be significant under E.O.
12866 or the Department’s Regulatory
Policies and Procedures (44 FR 11034;
Feb. 26, 1979). This final rule will have
no significant effect on the national
economy as it simply provides
alternative means for achieving
compliance and aligns FMVSS No. 305
with current industry recommended
practices to facilitate the development
and introduction of fuel cell vehicles
and next generation electric powered
vehicles into the market.

B. Regulatory Flexibility Act

NHTSA has considered the effects of
this final rule under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq., as
amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA) of 1996). I certify that this
final rule will not have a significant
economic impact on a substantial
number of small entities. Any small
manufacturers that might be affected by
this final rule are already subject to the
requirements of FMVSS No. 305.
Further, the agency believes the testing
associated with the requirements added
by this final rule are not substantial and
to some extent are already being
voluntarily borne by the manufacturers
pursuant to SAE J1766. Therefore, there
will be only a minor economic impact.

C. Executive Order 13132 (Federalism)

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255; Aug. 10, 1999) and
concluded that no additional
consultation with States, local
governments, or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rule does not have sufficient
federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
The rule does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can have preemptive
effect in two ways. First, the National
Traffic and Motor Vehicle Safety Act
contains an express preemption
provision:

When a motor vehicle safety standard is in
effect under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable to
the same aspect of performance of a motor
vehicle or motor vehicle equipment only if
the standard is identical to the standard
prescribed under this chapter.
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49 U.S.C. 30103(b)(1). It is this statutory
command that preempts any non-
identical State legislative and
administrative law 30 addressing the
same aspect of performance, not today’s
rulemaking, so consultation would be
inappropriate.

Second, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
State requirements imposed on motor
vehicle manufacturers, including
sanctions imposed by State tort law.
That possibility is dependent upon
there being an actual conflict between a
FMVSS and the State requirement. If
and when such a conflict exists, the
Supremacy Clause of the Constitution
makes the State requirements
unenforceable. See Geier, v. American
Honda Motor Co., 529 U.S. 861 (2000),
finding implied preemption of State tort
law on the basis of a conflict discerned
by the court,3? not on the basis of an
intent to preempt asserted by the agency
itself.32

NHTSA has considered the nature
(e.g., the language and structure of the
regulatory text) and objectives of today’s
final rule and does not discern any
existing State requirements that conflict
with the rule or the potential for any
future State requirements that might
conflict with it. Without any conflict,
there could not be any implied
preemption of state law, including State
tort law.

D. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment.

E. Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729; Feb.
7, 1996), requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect; (2)
clearly specifies the effect on existing
Federal law or regulation; (3) provides

30 The issue of potential preemption of State tort
law is addressed in the immediately following
paragraph discussing implied preemption.

31The conflict was discerned based upon the
nature (e.g., the language and structure of the
regulatory text) and the safety-related objectives of
FMVSS requirements in question and the impact of
the State requirements on those objectives.

32Indeed, in the rulemaking that established the
rule at issue in this case, the agency did not assert
preemption.

a clear legal standard for affected
conduct, while promoting simplification
and burden reduction; (4) clearly
specifies the retroactive effect, if any; (5)
specifies whether administrative
proceedings are to be required before
parties file suit in court; (6) adequately
defines key terms; and (7) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
with that requirement.

Pursuant to this Order, NHTSA notes
as follows. The issue of preemption is
discussed above. NHTSA notes further
that there is no requirement that
individuals submit a petition for
reconsideration or pursue other
administrative proceedings before they
may file suit in court.

F. Privacy Act

Please note that anyone is able to
search the electronic form of all
comments received into any of our
dockets by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).
You may review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78), or online at http://
www.dot.gov/privacy.html.

G. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. There are no information
collection requirements associated with
this final rule.

H. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, as amended by Public Law 107-107
(15 U.S.C. 272), directs the agency to
evaluate and use voluntary consensus
standards in its regulatory activities
unless doing so would be inconsistent
with applicable law or is otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies, such as the Society of
Automotive Engineers (SAE). The
NTTAA directs us to provide Congress
(through OMB) with explanations when
the agency decides not to use available
and applicable voluntary consensus

standards. The NTTAA does not apply
to symbols.

FMVSS No. 305 has historically
drawn largely from SAE J1766, and does
so again for this current rulemaking,
which updates FMVSS No. 305 based
on the April 2005 version of SAE J1766.
In accordance with SAE J1766, this final
rule (a) specifies electrical safety
requirements to all high voltage sources
and not just the propulsion battery, (b)
distinguishes between AC and DC high
voltage sources and specifies electrical
isolation of 500 ohms/volt for AC high
voltage sources and 100 ohms/volt for
DC high voltage sources with
continuous isolation monitoring during
vehicle operation, and (c) permits a low
voltage option to comply with electrical
safety requirements. NHTSA is not,
however, adopting SAE J1766 verbatim
into the FMVSSs and has not adopted
the electrical energy option for electrical
safety that is permitted in SAE ]J1766
because our analysis indicates that it is
less stringent and poses a greater risk of
electric shock hazard than the electrical
isolation option. In addition, the
method proposed by commenters for
determining compliance with the low
energy option was found not to be
practical for the agency’s purpose.

In the NPRM, NHTSA requested
public comment on the appropriateness
of also considering the 2006
International Organization for
Standardization (ISO) standard ISO
23273-3, “Fuel cell road vehicles—
safety specifications—Part 3: Protection
of persons against electric shock.” No
comments were received on this issue.
This ISO standard which specifies in-
use requirements of fuel cell vehicles for
the protection of persons and the
environment inside and outside the
vehicles against electric shock, is
currently in the process of being
superseded by another standard under
development, ISO-6469-3, “Electric
road vehicles—safety specifications—
part 3: Protection of persons against
electric hazards.” Since the purpose of
FMVSS No. 305 is to reduce deaths and
injuries during a crash and not during
vehicle operation as in the ISO standard
and since the ISO standard is still in
flux, the agency is not incorporating any
part of this standard into this final rule.

IV. Regulatory Text
List of subjects in 49 CFR Part 571

Imports, Motor vehicles, Motor
vehicle safety.

m In consideration of the foregoing,
NHTSA amends 49 CFR part 571.305 as
follows:
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PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

m 2. Amend § 571.305 by revising S1,

S2, S3, S4, S5, S5.2, S5.3, S6.2, S7, S7.1,
S7.2,S87.4,S7.6,S7.6.1, S7.6.2, S7.6.3,
S7.6.4, S7.6.5, S7.6.6, S7.6.7, Figure 1,
Figure 2, Figure 3, Figure 4, and Figure
5, and adding S5.4, S7.7, and S8 to read
as follows:

§571.305 Standard No. 305; Electric-
powered vehicles: Electrolyte spillage and
electrical shock protection.

S1. Scope. This standard specifies
requirements for limitation of
electrolyte spillage, retention of electric
energy storage devices, and protection
from harmful electric shock during and
after a crash.

S2. Purpose. The purpose of this
standard is to reduce deaths and injuries
during and after a crash that occur
because of electrolyte spillage from
electric energy storage devices,
intrusion of electric energy storage
device components into the occupant
compartment, and electrical shock.

S3. Application. This standard
applies to passenger cars, and to
multipurpose passenger vehicles,
trucks, and buses that have a GVWR of
4,536 kg or less, that use electrical
components with working voltages more
than 60 volts direct current (VDC) or 30
volts alternating current (VAC), and
whose speed attainable over a distance
of 1.6 km on a paved level surface is
more than 40 km/h.

S4. Definitions.

Electrical isolation means the
electrical resistance between the vehicle
high voltage source and any vehicle
conductive structure.

Electric energy storage/conversion/
power generating system means the
components comprising, but not limited
to, the vehicle’s high voltage battery
system, capacitor system, or fuel cell
system, and rechargeable energy storage
systems. These include, but are not
limited to, the battery or capacitor
modules, interconnects, venting
systems, battery or capacitor restraint
devices, and electric energy storage
boxes or containers that hold the
individual battery or capacitor modules.
Hydrogen system components of fuel
cell vehicles, such as the hydrogen
tanks and hydrogen tubes, are not
included in the electric energy storage/
conversion system.

Electric energy storage device means a
high voltage source that can store

energy, such as a battery or capacitor
modules.

High voltage source means any
electric component that has a working
voltage greater than 30 VAC or 60 VDC.

Propulsion system means the
components or electric circuit to propel
the vehicle using the energy that is
supplied by a high voltage source. These
include, but are not limited to, the
propulsion motor, electric converter,
and associated wire harnesses and
connectors, and coupling systems for
charging rechargeable energy storage
systems.

Working voltage means the highest
root mean square voltage of the voltage
source, which may occur across its
terminals or between its terminals and
any conductive parts in open circuit
conditions or under normal operating
conditions.

VAC means volts of alternating
current (AC).

VDC means volts of direct current
(DG).

S5. General Requirements. Each
vehicle to which this standard applies,
must meet the requirements in S5.1,
S5.2, and S5.3 when tested according to
S6 under the conditions of S7.

* * * * *

S5.2  Electric energy storage/
conversion system retention. All
components of the electric energy
storage/conversion system must be
anchored to the vehicle. All component
anchorages, including any brackets or
structures that transfer loads from the
component to the vehicle structure,
shall remain attached to the vehicle
structure at all attachment locations
during and after testing performed
pursuant to the procedures of S6 of this
standard.

S5.3 Electrical safety. After each
test, each high voltage source in a
vehicle must meet the electrical
isolation requirements of subparagraph
(a) or the voltage level requirements of
subparagraph (b).

(a) The electric isolation between each
high voltage source and the vehicle
chassis electricity-conducting structure
must meet one of the following:

(1) Electrical isolation must be greater
than or equal to 500 ohms/volt for all
DC high voltage sources without
continuous monitoring of electrical
isolation during vehicle operation and
for all AC high voltage sources; or

(2) Electrical isolation must be greater
than or equal to 100 ohms/volt for all
DC high voltage sources with
continuous monitoring of electrical
isolation, in accordance with the
requirements of S5.4, during vehicle
operation.

(b) The voltage of the voltage source
must be less than or equal to 30 VAC for
AC components or 60 VDC for DC
components.

S5.4 Electrical isolation monitoring.
For each continuously monitored DC
high voltage source, the continuous
monitoring of electrical isolation during
vehicle operation referred to in
S5.3(a)(2) must be achieved through an
electrical isolation monitoring system
that displays a warning for loss of
isolation when tested according to S8.
The system must monitor its own
readiness and the warning display must
be clearly visible from the driver’s
designated seating position.

* * * * *

S6.2 Rear moving barrier impact.
The vehicle must meet the requirements
of S5.1, S5.2, and S5.3 when it is
impacted from the rear by a barrier that
conforms to S7.3(b) of 571.301 of this
chapter and that is moving at any speed
up to and including 80 km/h (50 mph)
with dummies in accordance with S6.2
of 571.301 of this chapter.

* * * * *

S7. Test conditions. When the vehicle
is tested according to S6, the
requirements of S5.1 through S5.3 must
be met under the conditions specified in
S7.1 through S7.7. All measurements for
calculating voltage(s) and electrical
isolation are made after a minimum of
5 seconds after the vehicle comes to rest
in tests specified in S6. Where a range
is specified, the vehicle must be capable
of meeting the requirements at all points
within the range.

S7.1 Electric energy storage device
state of charge. The electric energy
storage device is at the state of charge
specified in subparagraphs (a), (b), or
(c), as appropriate:

(a) At the maximum state of charge
recommended by the manufacturer, as
stated in the vehicle owner’s manual or
on a label that is permanently affixed to
the vehicle;

(b) If the manufacturer has made no
recommendation in the owner’s manual
or on a label permanently affixed to the
vehicle, at a state of charge of not less
than 95 percent of the maximum
capacity of the electric energy storage
device; or

(c) If the electric energy storage
device(s) is/are rechargeable only by an
energy source on the vehicle, at any
state of charge within the normal
operating voltage defined by the vehicle
manufacturer.

S7.2  Vehicle conditions. The switch
or device that provides power from the
high voltage system to the propulsion
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motor(s) is in the activated position or

the ready-to-drive position.
* * * * *

S7.4 Rear moving barrier impact test
conditions. In addition to the conditions
of S7.1 and S7.2, the conditions of
S7.3(b) and S7.6 of 571.301 of this
chapter apply to the conducting of the
rear moving deformable barrier impact
test specified in S6.2.

* * * * *

S7.6 Electrical isolation test
procedure. In addition to the conditions
of S7.1 and S7.2, the conditions in
S7.6.1 through S7.6.7 apply to the
measuring of electrical isolation
specified in S5.3(a).

S7.6.1 Prior to any barrier impact
test, the high voltage source is
connected to the vehicle’s propulsion
system, and the vehicle ignition is in the
“on” (propulsion system energized)
position. Bypass any devices or systems
that do not allow the propulsion system
to be energized at the time of impact
when the vehicle ignition is on and the
vehicle is in neutral. For a vehicle that
utilizes an automatic disconnect
between the high voltage source and the
traction system that is physically
contained within the high voltage
electric energy storage/conversion/
power generating system, the electrical
isolation measurement after the test is
made from the traction-system side of
the automatic disconnect to the vehicle
chassis electricity-conducting structure.
For a vehicle that utilizes an automatic
disconnect that is not physically
contained within the high voltage
electric energy storage/conversion/
power generating system, the electrical
isolation measurement after the test is
made from both the high voltage source
side and from the traction-system side
of the automatic disconnect to the

vehicle chassis electricity-conducting
structure.

S7.6.2 The voltmeter used in this
test has an internal resistance of at least
10 MQ.

S7.6.3 The voltage(s) is/are
measured as shown in Figure 1 and the
high voltage source voltage(s) (Vb) is/are
recorded. Before any vehicle impact
test, Vb is equal to or greater than the
nominal operating voltage as specified
by the vehicle manufacturer.

S7.6.4 The voltage(s) is/are
measured as shown in Figure 2, and the
voltage(s) (V1) between the negative
side of the high voltage source and the
vehicle chassis electricity-conducting
structure is/are recorded.

S7.6.5 The voltage(s) is/are
measured as shown in Figure 3, and the
voltage(s) (V2) between the positive side
of the high voltage source and the
vehicle chassis electricity-conducting
structure is/are recorded.

S7.6.6 If V1 is greater than or equal
to V2, insert a known resistance (Ro)
between the negative side of the high
voltage source and the vehicle chassis
electricity-conducting structure. With
the Ro installed, measure the voltage
(V1’) as shown in Figure 4 between the
negative side of the high voltage source
and the vehicle chassis electricity-
conducting structure. Calculate the
electrical isolation resistance (Ri)
according to the formula shown. Divide
Ri (in ohms) by the working voltage of
the high voltage source (in volts) to
obtain the electrical isolation (in ohms/
volt).

S7.6.7 If V2 is greater than V1, insert
a known resistance (Ro) between the
positive side of the high voltage source
and the vehicle chassis electricity-
conducting structure. With the Ro
installed, measure the voltage (V2) as
shown in Figure 5 between the positive

side of the high voltage source and the
vehicle chassis electricity-conducting
structure. Calculate the electrical
isolation resistance (Ri) according to the
formula shown. Divide Ri (in ohms) by
the working voltage of the high voltage
source (in volts) to obtain the electrical
isolation (in ohms/volt).

S7.7 Voltage measurement. For the
purposes of determining low voltage
source specified in S5.3(b), voltage is
measured as shown in Figure 1. Voltage
Vb is measured across the two terminals
of the voltage source. Voltages V1 and
V2 are measured between the source
and the vehicle chassis electricity-
conducting structure.

S8 Test procedure for on-board
electrical isolation continuous
monitoring system. Prior to any impact
test, the requirements of S5.4 for the on-
board electrical isolation continuous
monitoring system shall be confirmed
using the following procedure.

(1) The electric energy storage device
is at the state of charge specified in S7.1.

(2) The switch or device that provides
power from the high voltage system to
the propulsion motor(s) is in the
activated position or the ready-to-drive
position.

(3) Determine the isolation resistance,
Ri, of the high voltage source with the
electrical isolation monitoring system
using the procedure outlined in S7.6.2
through S7.6.7.

(4) Insert a resistor with resistance
equal to Ro=1/(1/(95 times the working
voltage of the high voltage source}—1/
Ri) between the positive terminal of the
high voltage source and the vehicle
chassis electric conducting structure.

The electrical isolation monitoring
system indicator shall display a warning
to the driver.

BILLING CODE 4910-59-P
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Figure 1. S7.6.3 and S7.7 Measurement of Voltage Source Voltage
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Figure 2. S7.6.4 Measurement for V1 Voltage between the Negative Side of the
High Voltage Source and the Vehicle Chassis Electricity-Conducting Structure
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Figure 3. S7.6.5 Measurement for V2 Voltage between the Positive Side of the High
Voltage Source and the Vehicle Chassis Electricity-Conducting Structure
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Figure 4. S7.6.6 Measurement for V1’ Voltage across Resistor between Negative
Side of the High Voltage Source and Vehicle Chassis Electricity-Conducting
Structure
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Figure 5. S7.6.7 Measurement for V2’ Voltage across Resistor between Positive Side
of the High Voltage Source and Vehicle Chassis Electricity-Conducting Structure

Issued: June 8, 2010.
David L. Strickland,
Administrator.
[FR Doc. 2010-14131 Filed 6-11-10; 8:45 am]
BILLING CODE 4910-59-C

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
RIN 0648-XW79

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
Angling category retention limit
adjustment; southern area trophy fishery
closure; quota transfer.

SUMMARY: NMFS has determined that
the Atlantic bluefin tuna (BFT) daily
retention limit should be adjusted for
the remainder of 2010, based on
consideration of the regulatory
determination criteria regarding

inseason adjustments. These actions
apply to vessels permitted in the Highly
Migratory Species (HMS) Angling
category and Charter/Headboat category
(when fishing recreationally for BFT).
NMFS also closes the southern area
Angling category fishery for large
medium and giant (“trophy”) BFT, and
transfers 1.7 mt from the Reserve to the
northern area trophy category subquota.
These actions are being taken consistent
with the BFT fishery management
objectives of the 2006 Consolidated
HMS Fishery Management Plan and to
prevent overharvest of the 2010 Angling
category quota.

DATES: Effective June 12, 2010 through
December 31, 2010.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin or Brad McHale,
978-281-9260.

SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (16 U.S.C. 971 et seq.)
and the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the

International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the 2006 Consolidated
Highly Migratory Species Fishery
Management Plan (2006 Consolidated
HMS FMP) (71 FR 58058, October 2,
2006).

The 2010 BFT fishing year, which is
managed on a calendar-year basis and
subject to an annual calendar-year
quota, began January 1, 2010. The
Angling category season opened January
1, 2010, and continues through
December 31, 2010. Currently, the
default Angling category daily retention
limit of one school, large school, or
small medium BFT (measuring 27 to
less than 73 inches (68.5 to less than
185 cm)) applies (§ 635.23(b)(2)). An
annual limit of one large medium or
giant BFT (73 inches or greater) per
vessel also applies (§ 635.23(b)(1)).
These retention limits apply to HMS
Angling and HMS Charter/Headboat
category permitted vessels (when
fishing recreationally for BFT).

The 2008 ICCAT recommendation
regarding Western BFT management
resulted in a U.S. quota of 1,034.9 mt for
2009, and 977.4 mt for 2010. Consistent
with the allocation scheme established
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in the Consolidated HMS FMP, the
baseline Angling category share was 199
mt for 2009, and is 187.6 mt for 2010.

In order to implement the ICCAT
recommendation for the 2010 fishing
year, NMFS has recently published final
quota specifications to set BFT quotas
for each of the established domestic
fishing categories (75 FR 30732, June 2,
2010). The final 2010 Angling category
quota is 225.4 mt (97.7 mt for school
BFT, 122.5 mt for large school/small
medium BFT, and 5.2 mt for large
medium/giant BFT).

Adjustment of Angling Category Daily
Retention Limit

Under § 635.23(b)(3), NMFS may
increase or decrease the retention limit
for any size class of BFT based on
consideration of the criteria provided
under § 635.27(a)(8), which include: the
usefulness of information obtained from
catches in the particular category for
biological sampling and monitoring of
the status of the stock; the catches of the
particular category quota to date and the
likelihood of closure of that segment of
the fishery if no adjustment is made; the
projected ability of the vessels fishing
under the particular category quota to
harvest the additional amount of BFT
before the end of the fishing year; the
estimated amounts by which quotas for
other gear categories of the fishery might
be exceeded; effects of the adjustment
on BFT rebuilding and overfishing;
effects of the adjustment on
accomplishing the objectives of the
fishery management plan; variations in
seasonal distribution, abundance, or
migration patterns of BFT; effects of
catch rates in one area precluding
vessels in another area from having a
reasonable opportunity to harvest a
portion of the category’s quota; and a
review of dealer reports, daily landing
trends, and the availability of the BFT
on the fishing grounds. Retention limits
may be adjusted separately for specific
vessel type, such as private vessels,
headboats, or charterboats.

NMFS has considered the set of
criteria cited above and their
applicability to the Angling category
BFT retention limit for the 2010 Angling
category fishery. NMFS examined the
results of the 2007 through 2009 fishing
seasons under the applicable daily
retention limits, as well as the observed
trend in the recreational fishery toward
heavier fish, particularly in the large
school and small medium size classes.
Data and dockside observations from
2007 through 2009 indicate a shift in
catch to the large school/small medium
size class (47 to less than 73 inches (119
to less than 185 cm)), particularly to
large school BFT (47 to less than 59

inches (119 to less than 150 cm)) in
2008 and to small medium BFT (59 to
less than 73 inches) in 2009. Large
school and small medium BFT
traditionally have been managed as one
size class (47 to less than 73 inches).
NMEF'S has found that as this cohort of
fish ages and grows in weight but
remains under 73 inches (i.e., the upper
range of the large school/small medium
size class), the large school/small
medium subquota has been attained
with fewer fish landed.

NMFS has also considered
recreational landings data from the
North Carolina Tagging Program, which
indicate that a quarter of the available
large school/small medium quota (30.5
mt out of 122.5 mt) and nearly the entire
coastwide trophy quota (5.1 out of 5.2
mt) was taken as of April 30, 2010.

In order to constrain landings to the
Consolidated HMS FMP-based Angling
category allocations, NMFS needs to
implement more restrictive daily
retention limits in 2010 than in recent
years. This is particularly important
given the ICCAT-recommended 2-year
balancing period for limiting the harvest
of school-BFT and given that complete
information regarding coastwide
recreational BFT landings is not
available until the end of the calendar
year. It is also important that NMFS
constrain landings to BFT subquotas not
only to remain within the current FMP
quota allocations but also to ensure that
landings are as consistent as possible
with the pattern of fishing mortality
(e.g., fish caught at each age) that was
assumed in the projections of stock
rebuilding.

Based on considerations of the
available quota, fishery performance in
recent years, and the availability of BFT
on the fishing grounds, it is reasonable
to assume that the large school/small
medium subquota (and potentially the
Angling category quota) would be
exceeded under the default daily
retention limit, particularly due to the
high availability of small medium BFT.
NMEFS has determined that the Angling
category retention limit should be
adjusted to prohibit the retention of
small medium BFT, and that
implementation of separate limits for
private and charter/headboat vessels is
appropriate, recognizing the different
nature, needs, and recent landings
results of the two sectors. For example,
charter operators historically have
indicated that a multi-fish retention
limit is vital to their ability to attract
customers. In addition, recent Large
Pelagics Survey estimates indicate that
charter/headboat BFT landings
constitute approximately 25 percent of
recent recreational landings, with the

remaining 75 percent landed by private
vessels. Therefore, for private vessels
(i.e., those with HMS Angling category
permits) the limit is one school or large
school BFT per vessel per day/trip (i.e.,
one BFT measuring 27 to less than 59
inches). For charter vessels, i.e., those
with HMS Charter/Headboat permits,
the limit is one school BFT and one
large school BFT per vessel per day/trip
while fishing recreationally for BFT
(i.e., one BFT measuring 27 to less than
47 inches, and one BFT measuring 47 to
less than 59 inches). These retention
limits will be effective in all areas,
except for the Gulf of Mexico, where
NMFS prohibits targeted fishing.
Regardless of the duration of a fishing
trip, the daily retention limit applies
upon landing. NMFS may adjust the
daily retention limit further with an
inseason action if warranted.

As discussed above, the
determination to adjust the daily
retention limit is primarily based on the
catches of large school/small medium
BFT in 2007 and the likelihood of
closure of that segment of the fishery if
no adjustment is made § 635.27(a)(8)(ii),
and the anticipated availability of large
school/small medium BFT on the
fishing grounds § 635.27(a)(8)(ix). NMFS
anticipates that reduction of the BFT
daily retention limit will result in
landings during 2010 that would not
exceed the available subquota (122.5 mt)
as set in the 2010 quota specifications.

Large Medium and Giant “Trophy”
Category Fishery; Closure and Quota
Transfer

Under §635.27(a)(7), NMFS has the
authority to allocate any portion of the
Reserve to any category quota in the
fishery, other than the Angling category
school BFT subquota (for which there is
a separate reserve), after considering
determination criteria provided under
§635.27(a)(8).

The 2010 annual BFT quota
specifications provide for an adjusted
quota of 5.2 mt of large medium and
giant (trophy) BFT (measuring greater
than 73 inches) to be harvested from the
regulatory area by vessels fishing under
the Angling category quota, with 1.7 mt
for the area north of 39°18’ N. lat. (off
Great Egg Inlet, NJ) and 3.5 mt for the
area south of 39°18’ N. lat.

Based on North Carolina Tagging
Program information, NMFS has
determined that the southern area
trophy BFT Angling category subquota
has been taken and that a closure of the
southern area trophy BFT fishery is
warranted at this time. Therefore,
fishing for, retaining, possessing, or
landing large medium or giant BFT
south of 39°18” N. lat. by persons aboard
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vessels permitted in the HMS Angling
category and the HMS Charter/Headboat
category (while fishing recreationally)
must cease at 11:30 p.m. local time on
June 12, 2010. This action is taken
consistent with the regulations at
§635.28(a)(1).

Following consideration of the
determination criteria described above
and at§ 635.27(a)(8), NMFS transfers 1.7
mt from the Reserve to the Angling
category northern area trophy subquota,
so that 1.7 mt (the amount established
in the 2010 BFT quota specifications) is
available for the retention and landing
of trophy BFT in the area north of 39°18’
N. lat. This action is consistent with the
inseason adjustment regulations at
§635.27(a)(9).

These Angling category actions are
intended to provide a reasonable
opportunity to harvest the U.S. quota of
BFT without exceeding it, while
maintaining an equitable distribution of
fishing opportunities; and to be
consistent with the objectives of the
Consolidated HMS FMP.

HMS Angling and HMS Charter/
Headboat category permit holders may
catch and release (or tag and release)
BFT of all sizes, subject to the
requirements of the catch-and-release
and tag-and-release programs at
§635.26. Anglers are also reminded that
all released BFT must be returned to the
sea immediately with a minimum of
injury and without removing the fish
from the water, consistent with
requirements at § 635.21(a)(1).

If needed, subsequent Angling
category adjustments will be published
in the Federal Register. In addition,
fishermen may call the Atlantic Tunas
Information Line at (888) 872—8862 or
(978) 281-9260, or access
www.hmspermits.gov, for updates.

Classification

The Assistant Administrator for
NMFS (AA) finds that it is impracticable
and contrary to the public interest to
provide prior notice of, and an
opportunity for public comment on, this
action for the following reasons:

The regulations implementing the
Consolidated HMS FMP provide for
inseason retention limit adjustments to
respond to the unpredictable nature of
BFT availability on the fishing grounds,
the migratory nature of this species, and
the regional variations in the BFT
fishery. Based on available BFT quotas,
fishery performance in recent years, and
the availability of BFT on the fishing
grounds, the reduction in Angling
category daily retention limit and
closure of the southern area Angling
category trophy fishery is necessary to
ensure sufficient quota remains
available to ensure overall 2010 fishing
year landings are consistent with ICCAT
recommendations and the 2006
Consolidated HMS FMP. NMFS
provides notification of closures and
retention limit adjustments by
publishing the notice in the Federal
Register, e-mailing individuals who
have subscribed to the Atlantic HMS

News electronic newsletter, and
updating the information posted on the
Atlantic Tunas Information Line and on
www.hmspermits.gov.

These fisheries are currently
underway and delaying this action
would be contrary to the public interest
as it could result in excessive BFT
landings that may result in future
potential quota reductions for the
Angling category and potentially other
BFT quota categories, depending on the
magnitude of a potential Angling
category overharvest. NMFS must close
the southern area trophy BFT fishery
and preclude small medium BFT
landings in all areas before additional
landings of these size BFT accumulate.
Therefore, the AA finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment. For all of the above reasons,
there is good cause under 5 U.S.C.
553(d) to waive the 30-day delay in
effectiveness.

This action is being taken under 50
CFR 635.23(b)(3), 635.27(a)(9), and
635.28(a)(1), and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: June 8, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-14221 Filed 6-14—10; 8:45 am]
BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1000

[Doc. No. AMS-DA-09-0062; AO-14-A73, et
al.; DA-03-10]

Milk in the Northeast and Other
Marketing Areas; Final Decision on
Proposed Amendments to Marketing
Agreements and Orders

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This final decision maintains
the current fluid milk product
definition’s compositional standard of
6.5 percent nonfat milk solids criterion
and incorporates an equivalent 2.25
percent true milk protein criterion for
determining if a product meets the
compositional standard. The decision
also determines how milk and milk-
derived ingredients should be priced
under all Federal milk marketing orders
when used in products meeting the
fluid milk product definition. The
decision provides exemptions for
drinkable yogurt products containing at
least 20 percent yogurt (by weight),
kefir, and products intended to be meal
replacements from the fluid milk
product definition. The orders as
amended are subject to producer
approval by referendum before they can
be implemented.

FOR FURTHER INFORMATION CONTACT:
Henry H. Schaefer, Economist, USDA/
AMS/Dairy Programs, Upper Midwest
Milk Market Administrators Office,
Suite 200, 1600 West 82nd Street,
Minneapolis, Minnesota 55431-1420,
(952) 831-5292, e-mail address:
hschaefer@fmma30.com; or William
Francis, Associate Deputy
Administrator, USDA/AMS/Dairy
Programs, Order Formulation and
Enforcement, Stop 0231-Room 2971-S,
1400 Independence Avenue, SW.,
Washington, DC 20250-0231, (202) 720—

6274, e-mail address:
william.francis@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
decision maintains the current fluid
milk product definition’s compositional
standard of 6.5 percent nonfat milk
solids and incorporates an equivalent
2.25 percent true milk protein criterion
for determining if a product meets the
compositional standard. The decision
also determines how milk and milk-
derived ingredients should be priced
under all Federal milk marketing orders
when used in products meeting the
fluid milk product definition. The
decision exempts drinkable yogurt
products containing at least 20 percent
yogurt (by weight), kefir, infant
formulas, dietary products (meal
replacements) and other products that
may contain milk-derived ingredients
from the fluid milk product definition.

This administrative action is governed
by the provisions of Sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.
The proposed amendments to the rules
herein have been reviewed under
Executive Order 12988, Civil Justice
Reform. They are not intended to have
a retroactive effect. The Agricultural
Marketing Agreement Act of 1937 (Act),
as amended (7 U.S.C. 604-674),
provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
Section 608c(15)(A) of the Act, any
handler subject to an order may request
modification or exemption from such
order by filing with the Department a
petition stating that the order, any
provision of the order, or any obligation
imposed in connection with the order is
not in accordance with the law. A
handler is afforded the opportunity for
a hearing on the petition. After a
hearing, the Department would rule on
the petition. The Act provides that the
district court of the United States in any
district in which the handler is a
habitant, or has its principal place of
business, has jurisdiction in equity to
review the USDA’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Regulatory Flexibility Act and
Paperwork Reduction Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the

Agricultural Marketing Service has
considered the economic impact of this
action on small entities and has certified
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities. For
the purpose of the Regulatory Flexibility
Act, a dairy farm is considered a “small
business” if it has an annual gross
revenue of less than $750,000, and a
dairy products manufacturer is a “small
business” if it has fewer than 500
employees.

For the purposes of determining
which dairy farms are “small
businesses,” the $750,000 per year
criterion was used to establish a
production guideline of 500,000 pounds
per month. Although this guideline does
not factor in additional monies that may
be received by dairy producers, it
should be an inclusive standard for
most “small” dairy farmers. For
purposes of determining a handler’s
size, if the plant is part of a larger
company operating multiple plants that
collectively exceed the 500-employee
limit, the plant will be considered a
large business even if the local plant has
fewer than 500 employees.

For the month of June 2005, the
month the hearing was held, 52,425
dairy farmers were pooled on the
Federal order system. Of the total,
49,160, or 94 percent were considered
small businesses. During the same
month, 1,530 plants were regulated by
or reported their milk receipts to their
respective Market Administrator. Of the
total, 847, or 55 percent were
considered small businesses.

The fluid milk product definition sets
out the criteria for determining if the
use of producer milk and milk-derived
ingredients in such products should be
priced at the Class I price. The
established criteria for the classification
of producer milk are applied in an
identical fashion to both large and small
businesses and will not have any
different impact on those businesses
producing fluid milk products thus
assuring that similarly situated handlers
have the same minimum price as
required by Section 608(c)5 of the Act.
Therefore, the amendments will not
have a significant economic impact on
a substantial number of small entities.
The impact of the proposed
amendments on large and small entities
would be negligible. In fact, the
amendment proposing to change the



Federal Register/Vol. 75, No. 113/Monday, June 14, 2010/Proposed Rules

33535

classification of kefir and drinkable
yogurt is estimated to affect blend prices
by no more than $ 0.0026 per cwt based
on record evidence.

The Agricultural Marketing Service is
committed to complying with the E-
Government Act to promote the use of
the Internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

A review of reporting requirements
was completed under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35). It was determined that
these amendments would have no
impact on reporting, recordkeeping, or
other compliance requirements because
they would remain identical to the
current requirements. No new forms are
proposed and no additional reporting
requirements are necessary.

This notice does not require
additional information collection that
needs clearance by the Office of
Management and Budget (OMB) beyond
currently approved information
collection. The primary sources of data
used to complete the forms are routinely
used in most business transactions. The
forms require only a minimal amount of
information that can be supplied
without data processing equipment or a
trained statistical staff. Thus, the
information collection and reporting
burden is relatively small. Requiring the
same reports for all handlers does not
significantly disadvantage any handler
that is smaller than the industry
average.

Prior Documents in This Proceeding

Notice of Hearing: Issued April 6,
2005; published April 12, 2005 (70 FR
19012).

Recommended Decision: Issued May
12, 2006; published May 17, 2006 (71
FR 28590).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this final
decision with respect to the proposed
amendments to the marketing
agreements and the orders regulating the
handling of milk in the Northeast and
other marketing areas. This notice is
issued pursuant to the provisions of the
Agricultural Marketing Agreement Act
and applicable rules of practice and
procedure governing the formulation of
marketing agreements and marketing
orders (7 CFR Part 900).

A public hearing was held upon
proposed amendments to the marketing
agreements and the orders regulating the
handling of milk in all Federal milk
marketing areas. The hearing was held

pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937 (AMAA), as amended (7 U.S.C.
601-674), and the applicable rules of
practice and procedure governing the
formulation of marketing agreements
and marketing orders (7 CFR Part 900).

The proposed amendments set forth
below are based on the record of a
public hearing held in Pittsburgh,
Pennsylvania, on June 20-23, 2005,
pursuant to a notice of hearing issued
April 6, 2005 and published April 12,
2005 (70 FR 19012); and a
recommended decision issued May 12,
2006 and published May 17, 2006 (71
FR 28590).

The material issues on the record of
the hearing relate to:

1. Amending the fluid milk product
definition.

Findings and Conclusions

This final decision maintains the
current fluid milk product definition’s
compositional standard of 6.5 percent
nonfat milk solids and incorporates an
equivalent 2.25 percent true milk
protein criterion for determining
whether a product meets the
compositional standard. The decision
also determines how milk and milk-
derived ingredients should be priced
under all orders when used in products
meeting the fluid milk product
definition. The decision exempts
drinkable yogurt products containing at
least 20 percent yogurt (by weight),
kefir, infant formulas, dietary products
(meal replacements) and other products
that may contain milk-derived
ingredients from the fluid milk product
definition.

All Federal milk orders currently state
that “fluid milk product means any milk
products in fluid or frozen form
containing less than 9 percent butterfat
that are intended to be used as
beverages.” The fluid milk product
definition also contains a non-definitive
list of dairy products that are named
fluid milk products. In addition to the
compositional butterfat standard fluid
milk products shall not include, among
other products, “* * * any product that
contains by weight less than 6.5 percent
nonfat milk solids * * *” Dairy
products that do not fall within these
limits are not considered fluid milk
products and the milk used to produce
these products is classified in Class II,
Class III or Class IV, depending on the
form or purpose for which the products
are to be used.

Eleven proposals were published in
the hearing notice for this proceeding.
Proposals 1, 3, 4 and 6 were abandoned
at the hearing by their proponents in
support of other noticed proposals. No

further reference to these proposals will
be made.

A proposal published in the hearing
notice as Proposal 2, offered by Dairy
Farmers of America, Inc. (DFA), seeks to
amend the fluid milk product definition
to include any dairy ingredient,
including whey, when calculating the
milk contained in a product on a
protein-equivalent or nonfat solids
equivalent basis. DFA is a dairy farmer-
member owned cooperative and at the
time of the hearing had 12,800 member
farms located in 49 states whose
members’ milk is pooled throughout the
Federal order system.

H.P. Hood LLC (H.P. Hood) owns and
operates milk processing and
manufacturing plants in the Eastern and
Midwest United States and is the
proponent of a proposal published in
the hearing notice as Proposal 5 that
was modified at the hearing. As
modified, Proposal 5 seeks to amend the
fluid milk product definition to include
any product that, based upon
substantial evidence as determined by
the Department, directly competes with
other fluid milk products and that the
Department must make a written
determination before any product can be
classified as a fluid milk product.

A proposal published in the hearing
notice as Proposal 7 was offered by the
National Milk Producers Federation
(NMPF). At the time of the hearing
NMPF consisted of 33 dairy-farmer
member cooperatives that represented
more than 75 percent of U.S. dairy
farmers. Proposal 7 seeks to amend the
fluid milk product definition by
removing the reference “6.5 percent
nonfat solids standard and whey,” and
adopting a 2.25 percent true milk
protein criterion. During the hearing,
DFA offered a modification to Proposal
7 by seeking to authorize the
Department to make an interim
classification determination for new
products that result from new
technology. The Department would then
convene a hearing to address the use of
the new technology in classification
decisions and make a final classification
determination for the new product
within one year.

Proposal 8 seeks to amend the fluid
milk product definition by excluding
yogurt-containing beverages from the
fluid milk product definition. This
proposal was offered by The Dannon
Company, Inc. (Dannon), a wholly
owned subsidiary of The Danone Group
that produces yogurt and fresh dairy
products in 40 countries, including the
United States.

Proposal 9 also seeks to amend the
fluid milk product definition by
excluding drinkable food products with
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no more than 2.2 percent skim milk
protein provided the product contains at
least 20 percent yogurt (nonfat yogurt,
lowfat yogurt or yogurt) by weight from
the fluid milk product definition.
Proposal 9 was offered by General Mills,
Inc. (General Mills), a food
manufacturer that markets such
products as Yoplait yogurt and yogurt-
containing products in over 100
countries, including the United States.

A proposal published in the hearing
notice as Proposal 10 was offered by the
Novartis Nutrition Corporation
(Novartis). Novartis develops and
manufactures a variety of products,
including milk-based products,
designed to meet specific nutritional
needs. Proposal 10 seeks to amend the
fluid milk product definition by
excluding formulas prepared for dietary
use by removing the words “(meal
replacement) that are packaged in
hermetically-sealed containers.” The
proposal would remove the 6.5 percent
nonfat milk solids standard.

A proposal published in the hearing
notice as Proposal 11 seeks to amend
the fluid milk product definition by
excluding health care beverages
distributed to the health care industry.
Proposal 11 was offered by Hormel
Foods, LLC (Hormel), a wholly owned
subsidiary of Hormel Foods Corporation
and manufacturer of a variety of food
products primarily for the health care
industry.

A witness appearing on behalf of
NMPF testified in support of Proposal 7.
The witness testified that Proposal 7
would close loopholes in the current
fluid milk product definition that have
allowed products developed as a result
of new technology to avoid
classification as fluid milk products.
The witness said that the 6.5 percent
nonfat solids standard should be
eliminated and replaced with a 2.25
percent protein standard that would
also include whey proteins in
determining if the product meets the
protein standard. The witness stressed
that whey proteins should be
specifically defined as whey proteins
that are a by-product of the cheese
making process. The witness was of the
opinion that adoption of Proposal 7
would not alter the classification of any
product currently being marketed.

The NMPF witness stressed that
Federal order regulations have always
adapted to marketing conditions and
that the current fluid milk product
definition should be amended to reflect
changes in market conditions brought
about by changes in technology. The
witness testified that technology has
evolved such that milk can now be
separated into numerous components

that can be recombined to create a vast
number of new milk products. The
witness argued that new technology has
enabled manufacturers to manipulate
milk components, such as removing
lactose or substituting whey for other
milk solids, to create new products that
contain less than 6.5 percent nonfat
milk solids. This enables manufacturers
of the new products to avoid
classification of the new product as a
fluid milk product even though the form
and use does not differ from what is
currently considered a fluid milk
product.

The NMPF witness testified that Carb
Countdown®, a product manufactured
by the H.P. Hood Company, contains
whey and has a reduced lactose content
that results in its composition being
below the 6.5 percent nonfat milk solids
standard. According to the witness, two
market research studies suggest that the
product is similar in form and use to
traditional fluid milk. Relying upon a
market study conducted by IRI, a market
research firm, the witness related that
98.4 percent of Carb Countdown® sales
are purchased as a substitute for fluid
milk while only 1 percent of its sales are
represented as an expansion of the fluid
milk market.

The NMPF witness was of the opinion
that classifying a product on the basis of
protein is appropriate because protein is
the highest valued skim component in
the marketplace. The witness testified
that a 2.25 percent protein standard is
the appropriate equivalent of the current
6.5 percent nonfat milk solids standard.
The witness asserted that protein has
the most value to producers, processors
and consumers because it contributes
nutrition, flavor and texture to milk.
While the witness was of the opinion
that all dairy-derived ingredients should
be used in computing the true protein
standard of a product, the witness did
not believe whey and whey product
ingredients should be priced at the Class
I price. The witness maintained that the
use of whey and whey products should
not exclude a product from the fluid
milk product definition because
manufacturers are using whey in their
new products to avoid a fluid milk
product classification. The witness also
noted that instead of relying upon the
Food and Drug Administration (FDA)
standard, the Department should
provide its own definition of whey.

A post-hearing brief submitted on
behalf of NMPF reiterated the positions
testified to at the hearing. The brief
asserted that adoption of a milk protein
standard would close regulatory
loopholes that prevent products
developed as a result of new technology
from avoiding classification as a fluid

milk product. According to the brief,
adoption of a true protein standard
merely changes the way milk proteins
are accounted for and would not change
the classification of any product.
However, these changes would capture
those products currently formulated to
avoid being classified as fluid milk
products.

Comments and exceptions to the
Recommended Decision filed by NMPF
supported the proposed adoption of the
2.25 percent milk protein standard, the
inclusion of all nonfat milk ingredients
in determining a product’s composition,
and the Class I pricing of milk protein
concentrates (MPCs) used in fluid milk
products. NMPF strongly opposed
exemption of casein and caseinates used
in fluid milk products from Class I
pricing. They view such exemptions as
differential treatment that could cause
market disorder and provide incentives
for manufacturers to use these un-priced
ingredients in their fluid milk products.
NMPF was of the opinion that casein
and caseinates are not substantially
different than MPCs to justify a different
pricing treatment when used in fluid
milk products. However, NMPF
maintained that only whey resulting
from the production of cheese should be
exempted from Class I pricing when
used as an ingredient in fluid milk
products.

NMPF comments and exceptions
asserted that manufacturers have
historically relied on the quantitative
composition standards contained in the
fluid milk product definition when
making decisions regarding new
product development. NMPF expressed
opposition to the proposed reference to
“form and intended use” in the fluid
milk product definition because, in
NMPF’s opinion, it could cause
manufacturers to decrease their use of
dairy ingredients in order to prevent a
product from being classified and priced
as a fluid milk product. NMPF urged
abandoning the “form and intended use”
standard and relying solely on the
protein and nonfat solids compositional
standards in making classification
decisions.

A witness from DFA, appearing on
behalf of DFA and Dairylea Cooperative,
Inc., (DLQ), testified in support of
NMPF’s Proposal 7 and Proposal 2. DLC
is a dairy farmer-member owned
cooperative with 2,400 member farms
located in 7 states at the time of the
hearing.

The DFA/DLC witness was of the
opinion that the purpose of the hearing
was to refine the fluid milk product
definition to reflect current market
conditions brought about by
technological innovations to ensure that
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dairy farmers are equitably paid for their
milk. The witness testified that dairy
processing technology, such as ultra
filtration and milk component
fractionalization, has enabled new
products to be developed that were not
foreseen when the current classification
definition was last considered.

The DFA/DLC witness testified that
the current fluid milk product definition
does not recognize the value of dairy
proteins in the development of new
products and therefore does not classify
and subsequently price these new
products appropriately. The witness
claimed that manufacturers formulate
their products to contain less than 6.5
percent total nonfat milk solids to avoid
a Class I use of milk classification even
though these products compete directly
with and are substitutes for fluid milk.

The DFA/DLC witness was of the
opinion that the form and use of a
product should be the primary factor in
determining product classification. The
witness said that secondary criteria used
to make classification determinations
should include such factors as product
composition, a specific but not
exclusive list of included and excluded
dairy products, product substitutability
and enhancement of producer revenue.
The witness argued that eliminating the
current total nonfat milk solids standard
and replacing it with an equivalent milk
protein standard would better reflect the
demand for dairy proteins in the
marketplace.

The DFA/DLC witness offered a
modification to Proposal 7 that the
witness said would provide the
Department with latitude for classifying
future products that are a result of new
technology. The witness explained that
the modification would allow the
Department to make an interim
classification decision for a new product
and then have up to one year to hold a
public hearing to determine the
appropriate permanent classification.

The DFA/DLC witness also testified in
support of Proposal 2. The witness said
that its adoption would recognize the
importance of dairy proteins in the
marketplace by including all dairy
protein sources, including whey and
whey products, in computing the
product’s protein content. However,
said the witness, while whey and whey
products would be used in classification
determinations, those ingredients
should not be priced as Class L.

A post-hearing brief submitted on
behalf of DFA/DLC reiterated support
for adopting a protein standard. The
brief reiterated the claim that new
technology has enabled some products
that contain less than 6.5 percent nonfat
milk solids to be classified at a lower

use-value than competitors in the
market. The brief maintained that
adoption of a protein standard would
more adequately identify products that
should be classified as fluid milk
products in light of new fractionation
technology.

A witness appearing on behalf of O—
AT-KA Milk Products Cooperative, Inc.
(O—AT-KA) testified in support of
Proposals 2 and 7. O—-AT-KA, at the
time of the hearing, was a cooperative
owned by the dairy farmer-members of
Upstate Farms Cooperative, Inc.,
Niagara Milk Cooperative, Inc., and
Dairylea Cooperative, Inc. The witness
was of the opinion that the development
of new technology necessitates a change
to the fluid milk product definition.
However, the witness cautioned that
changes should not capture all
beverages which contain milk solids as
fluid milk products because not all
milk-containing beverages compete with
fluid milk.

The O-AT-KA witness asserted that
Proposal 7 should not be thought of as
a fundamental change to the current
standard; rather that the proposed true
protein standard of 2.25 percent is an
equivalent to the current 6.5 percent
nonfat milk solids standard and should
be considered as a needed clarification
brought about by technological
advances in milk processing. According
to the witness, the proposed 2.25
percent standard recognizes protein as a
highly valued ingredient in milk
products and those products with less
than 2.25 percent protein would remain
exempt from fluid milk product
classification. The witness also
advocated the adoption of Proposal 2
that would include whey and whey
products in the computation of the
protein percentage of the product but
would not price the whey ingredients at
Class I prices.

A post-hearing brief, submitted on
behalf of O—AT-KA, reiterated support
for Proposal 7. The brief claimed that
the adoption of the protein standard
would increase the use of dairy
ingredients in beverages which are not
“in the competitive sphere of the
traditional milk beverages,” thus
increasing producer revenue. The brief
also supported DFA/DLC’s modification
to Proposal 7 giving the Department
authority to make an interim
classification decision if a new product
is a result of new technology.

Comments and exceptions to the
Recommended Decision submitted on
behalf of DFA, DLC, O-AT-KA and
Upstate Farms Cooperative Inc.,
hereinafter referred to as “DFA, et al.”,
supported the recommendation
incorporating a 2.25 percent true protein

standard as a proposal in the
Recommended Decision and that
inclusion of all milk derived ingredients
when computing the 6.5 percent nonfat
solids or 2.25 percent true protein
criterion. The DFA, et al., comments
also endorsed the comments and
exceptions submitted on behalf of
NMPF.

DFA, et al., expressed opposition to
exempting casein and caseinates from
Class I pricing when used in fluid milk
products. The comments argued that all
proteins in a fluid milk product should
be priced the same—at the Class I price.
DFA, et al., also abandoned their
position taken at the hearing to not price
whey derived from cheese making at the
Class I price when used in fluid milk
products. DFA, et al., was of the opinion
that providing exemption for
ingredients will only serve to encourage
manufacturers to use price-exempted
ingredients to formulate a finished
product that would be compositionally
identical to fluid milk.

DFA, et al., took exception to relying
on form and intended use as the final
determinate in classifying fluid milk
products. DFA, et al., argued that
manufacturers rely on the compositional
criteria contained in the fluid milk
product definition to decide how to
formulate a new product, assess how
their new product would be classified,
and ultimately determine their raw milk
ingredient costs. Their exceptions
asserted if form and intended use
criteria supersedes compositional
standards, manufacturers would
develop fewer dairy based products
because of the perceived uncertainty in
how that product’s ingredients could be
classified and priced. DFA, et al., argued
that the 2.25 percent protein standard
should be the ultimate determinate of a
fluid milk product and, if such
compositional standard becomes
inadequate, a hearing could be held to
establish updated compositional
standards.

A post-hearing brief submitted on
behalf of Select Milk Producers, Inc.
(Select) and Continental Dairy Products
(Continental) expressed support for
adoption of a protein standard as a
component of the fluid milk product
definition. According to the brief, Select
and Continental are dairy-farmer owned
cooperatives that market milk on
various Federal orders. The brief argued
that adoption of a protein standard is a
needed change to reflect changed
marketing conditions brought about by
new manufacturing technology without
fundamentally altering current
regulations. The brief stressed that milk
proteins are valuable ingredients in
drinkable products in the market and
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that classification and pricing
determinations should be reflective of
this.

Comments to the Recommended
Decision filed on behalf of Select and
Continental specifically supported the
proposed adoption of a 2.25 percent true
protein standard to the fluid milk
product definition and pricing of MPCs
used in fluid milk products at the Class
I price. Select and Continental also
endorsed the comments and exceptions
filed by NMPF.

Select and Continental’s exceptions
asserted that as a result of new milk-
processing technology, there is no
barrier to using casein as a substitute
ingredient for MPCs. In this regard,
Select and Continental took exception to
exempting casein and caseinates from
Class I pricing because it would serve to
provide an incentive to manufacturers
to use them as a substitute for MPCs to
avoid Class I regulation. The brief said
relying on form and intended use to
override compositional standards in
making classification determinations
would add needless ambiguity and
subjectivity.

A witness appearing on behalf of H.P.
Hood testified in opposition to any
changes to the fluid milk product
definition. The witness was of the
opinion that the fluid milk product
definition should not be amended in a
manner that would classify more dairy
products as fluid milk products unless
data is provided which would conclude
that such products compete directly
with fluid milk and such amendments
would enhance producer revenue.

The H.P. Hood witness asserted that
if Proposal 7 was adopted and resulted
in the reclassification of some products
as fluid milk products, the change
would only affect a small number of
products and the enhancement of
producer revenue would be minimal. If
ingredient substitution for milk
occurred as a result of adopting other
proposals, the witness said, producer
revenue could actually decrease. The
witness was of the opinion that
adoption of proposals that broaden the
fluid milk product definition would
stifle product innovation and discourage
the use of dairy-derived ingredients
because of the resulting increased costs
to the manufacturer. These results, the
witness said, should not be encouraged
by the Federal milk order program.

A post-hearing brief submitted on
behalf of H.P. Hood reiterated
opposition to Proposal 7. The brief
maintained that no disorderly marketing
conditions exist to warrant a change to
the fluid milk product definition and
that proponents of the protein standard
failed to meet the burden of proof

required by the AMAA to make a
regulatory change. The H.P. Hood brief
reviewed many factors used by the
Department in previous classification
decisions to determine the proper
classification of Class I products. The
list included, but was not limited to,
demand elasticities, enhancement of
producer revenue, and product
competition. The brief stated that
proponents failed to provide adequate
data addressing these factors or prove
that disorderly marketing conditions
exist to warrant a change, and urged the
Department to terminate the proceeding.

Comments and exceptions filed by
H.P. Hood took exception to the
Recommended Decision’s proposed
adoption of a 2.25 percent protein
standard and its reliance on form and
intended use as a primary factor in
making classification determinations.
H.P. Hood reiterated its opinion that the
proponents of the protein standard did
not provide adequate justification for its
adoption. Furthermore, H.P. Hood was
of the opinion that it is not proper to
make regulatory changes as preventive
measures to possible disorderly
marketing conditions and is a major
deviation from historical milk order
policy. The exceptions stressed that it is
only proper to react to marketing
conditions once they occur. In their
exceptions, H.P. Hood also presented a
list of questions regarding the
application of how a product’s form and
intended use would be determined by
the Department. H.P. Hood claimed that
relying on form and intended use would
be extremely burdensome and serve to
inhibit new product development.

A witness appearing on behalf of
Leprino Foods Company (Leprino)
testified in opposition to the adoption of
the 2.25 percent protein standard
contained in Proposal 7. According to
the witness, Leprino operates nine
plants in the United States that
manufacture mozzarella cheese and
whey products. The witness was of the
opinion that a protein standard would
reclassify products such as sport and
protein drinks and yogurt smoothie
products (formulated with ingredients
such as whey and whey products) as
fluid milk products. The witness
stressed that broadening the fluid milk
product definition to account for all
dairy derived ingredients could lessen
the demand for such ingredients. The
witness speculated that manufacturers
may seek out other less costly non-dairy
ingredient substitutes which would
result in decreased producer revenue.

Exceptions to the Recommended
Decision filed by Leprino expressed
opposition to the adoption of a 2.25 true
protein standard in the fluid milk

product definition. Leprino argued that
this standard should not be adopted
unless it is modified to specifically
exclude beverages that do not resemble
or compete with fluid milk. Leprino was
of the opinion, that without such
exclusion, to classify products based on
form and intended use could cause
many non-traditional products, such as
sport and nutritional beverages, to be
classified as fluid milk products. The
end result, argued Leprino, would be a
lowered demand for dairy ingredients
that may offset any revenue gains to
producers by including additional
products as fluid milk products.

A witness appearing on behalf of
Dannon Company, Inc. (Dannon)
testified in opposition to Proposals 2
and 7. Dannon is a wholly owned
subsidiary of the Dannon Group that
produces yogurt and fresh dairy
products in 40 countries, including the
United States. The witness was opposed
to the adoption of a protein standard
and to the inclusion of whey when
calculating the nonfat milk solids
content of a product because, the
witness said, it was not the original
intent of the fluid milk product
definition to include these milk-derived
ingredients. The witness believed that
adoption of a protein standard would
cause more products to be classified as
fluid milk products even though they do
not compete with fluid milk. The
witness argued that protein is not a
major component of fluid milk products
and therefore using a protein standard
would not be appropriate for making
classification determinations. The
witness speculated that if a protein
standard was adopted, it could stifle
product innovation or cause food
processors to use non-dairy ingredients
in their food products. The witness said
that if whey proteins are included,
manufacturers may look for less
expensive non-dairy ingredients to be
used as a viable substitute.

A post-hearing brief submitted on
behalf of Dannon reiterated their
opposition to the adoption of a protein
standard claiming that adequate
justification for such a change was not
given by proponents at the hearing and
that the mere ability to test for milk
proteins does not justify its adoption.

A post-hearing brief submitted on
behalf of the National Yogurt
Association (NYA) expressed opposition
to Proposal 7. According to the brief,
NYA is a trade association representing
manufacturers of live and active culture
yogurt products and suppliers of the
yogurt industry. The brief claimed that
proponent testimony was inconsistent
regarding the proposals’ impact on
product classification and stated that if
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the 2.25 percent protein standard was
adopted, at least one yogurt-containing
product would be reclassified as a fluid
milk product.

The NYA brief also asserted that
proponents did not provide a clear
picture of how Proposal 7 would be
implemented. Specifically, the brief
noted that the following were not
addressed: (1) How wet and dry whey
would be handled; (2) how whey from
cheese production would be
differentiated from whey from casein
production; and (3) how products that
meet the proposed 2.25 percent true
protein standard and contain whey and
other proteins would be classified and
priced. The NYA brief speculated that
including whey in the protein
calculation would lead to more products
being classified as fluid milk products
and cause manufacturers to seek out less
costly non-dairy ingredients. The
potential loss to producer revenue by
substitution with non-dairy ingredients,
concluded the brief, is not supported by
the record.

A post-hearing brief submitted on
behalf of the National Cheese Institute
(NCI) expressed opposition to Proposal
7 and claimed that its adoption would
suppress the use of dairy-derived
ingredients, particularly whey proteins.
According to the brief, NCI is a trade
association representing processors,
manufacturers, marketers, and
distributors of cheese and related
products. NCI claimed that proponents
of Proposal 7 did not identify any
specific marketplace disorder that
would be corrected by the adoption of
a protein standard or list any product
that would be reclassified if the fluid
milk product definition were amended.
The brief reviewed previous rulemaking
decisions where proposals were denied
because proponents failed to
demonstrate that disorderly marketing
conditions were present.

The NCI brief stressed that use of
dairy-derived ingredients in a product
should not automatically qualify a
product as a competitor of fluid milk or
that their classification in a lower-
valued use negatively affects producer
revenue. The brief further maintained
that proponents did not adequately
address why whey proteins should be
included in determining if the product
met the proposed protein standard for a
fluid milk product and why whey
should be priced at the Class I price.
The brief concluded that whey should
be excluded from the fluid milk product
definition because its inclusion would
lead to products being classified as fluid
milk products even when they do not
compete with fluid milk.

A post-hearing brief submitted on
behalf of Sorrento Lactalis, Inc.
(Sorrento) objected to the adoption of a
protein standard. According to the brief,
Sorrento is a manufacturer that operates
five cheese plants throughout the
United States. The brief stated that
adoption of a milk protein standard as
part of the fluid milk product definition
would reduce the demand for dairy
ingredients, especially whey proteins,
which in turn would result in increased
costs to manufacturers and reduced
producer revenue.

A witness testifying on behalf of H.P.
Hood was of the opinion that if the
Department found that changing the
fluid milk product definition was
warranted, adoption of a modified
Proposal 5 would be appropriate. The
witness said that adoption of Proposal 5
would provide the Department with
standards to determine if a dairy
product with less than 6.5 percent
nonfat milk solids competes with and
displaces fluid milk sales, which would
justify classification of the product as a
fluid milk product. The witness also
noted that if Proposal 5 was adopted, a
new product with less than 6.5 percent
nonfat milk solids and route
distribution in a Federal milk marketing
area of less than 3 million pounds
would be exempted from classification
as a fluid milk product. This
distribution criteria, the witness
explained, would allow manufacturers
to test market a new product with the
assurance that it would not be classified
as a fluid milk product until the
distribution threshold was exceeded.

A witness appearing on behalf of
Leprino testified in support of Proposal
5. The witness was of the opinion that
fluid milk products should only be
those products that meet the FDA
standard of identity for milk and
cultured buttermilk and products that
compete with milk and cultured
buttermilk. The witness testified that
the fluid milk product definition is
currently too broad and as a result, has
lessened the demand for dairy
ingredients in new non-traditional dairy
products because of the possibility of
being classified as a fluid milk product.
The witness argued that many of these
new products do not compete for sales
with fluid milk and their use of dairy-
derived ingredients should not qualify
them to be defined as a fluid milk
product.

The Leprino witness explained that
advances in technology have allowed
the creation of dairy-derived ingredients
through milk fractionation. According to
the witness, dairy manufacturers are
avoiding investing in some product
innovation because of the regulatory

burden and increased costs that are
associated with manufacturing a fluid
milk product.

A witness testifying on behalf of DFA/
DLC was opposed to the adoption of
Proposal 5. The witness said that
Proposal 5 would place an undue
burden on the Department in making
classification determinations and would
also extend Class II classification to
more products, neither of which the
witness supported. The post-hearing
brief submitted by DFA/DLC reiterated
their opposition.

A witness appearing on behalf of
Bravo! Foods International Corporation;
Lifeway Foods, Inc.; PepsiCo; Starbucks
Corporation; and Unilever United
States, Inc.; testified in opposition to all
proposals that would reduce or
eliminate the 6.5 percent minimum
nonfat milk solids standard, adopt a
protein standard, or include whey in
determining the nonfat milk solids
content of a product. Hereinafter, these
companies are referred to collectively as
“Bravo!, et al.”

A post-hearing brief submitted on
behalf of Bravo!, et al., urged the
termination of the proceeding except for
the portion addressing the exemption of
yogurt and kefir products from the fluid
milk product definition. Bravo!, et al.,
asserted that the hearing record does not
support adoption of a protein standard.
The brief stated that decisions to amend
Federal order provisions are not made
without clear evidence of disorderly
market conditions, the potential
shortage of milk for fluid use, or
lowering of producer revenue. The brief
also discussed letters sent to the
Department by producers and
manufacturers which urged that a
hearing be postponed because more
analysis and market data was needed to
justify amending the current fluid milk
product definition. Bravo!, et al., argued
that the hearing was held prematurely,
without allowing for adequate study and
market data research on the proposals
that are under consideration. According
to the brief, more time was needed to
accurately determine the impact of new
milk products on the marketplace.

The Bravo!, et al., brief summarized
hearing testimony from previous
Department rulemaking decisions in
which no changes were recommended
due to a lack of evidence to support a
regulatory change. According to Bravo!,
et al., proponents did not provide
evidence of disorder in the marketplace
nor did they substantiate their claims
that products currently in the market
would not be reclassified if a protein
standard was adopted. On the basis of
such conditions, the brief concluded
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that the current fluid milk product
definition is adequate.

If the Department did not terminate
the proceeding, the Bravo!, et al., brief
recommended that the 6.5 percent
nonfat milk solids standards remain,
that the computation of nonfat milk
solids not be made on a milk
equivalency basis, and that whey and
whey ingredients be excluded from the
computation.

Exceptions to the Recommended
Decision filed by Bravo!, et al., opposed
the proposed adoption of the 2.25
percent protein compositional standard
and reiterated that adoption of a protein
standard would have a negative effect
on dairy product innovation as
manufacturers would use lower priced
non-dairy proteins as substitutes.
Bravo!, et al., asserted that the
Department did not give enough
consideration to the lowering of
producer revenue that could occur due
to the predicted ingredient substitution.

Exceptions filed by Bravo!, et al., also
opposed the Department’s use of form
and intended use as one of the factors
in making classification determinations.
The comments acknowledged that the
AMAA authorized the Federal Milk
Marketing Order (FMMO) program to
rely on form and intended use in
making classification determinations.
However, Bravo!, et al., asserted that
historically the FMMO program applied
the form and use criteria by using
compositional standards. Bravo!, et al.,
claimed that by specifically including
the form and intended use criteria in the
order language the Department could
ignore a product’s composition and
arbitrarily classify products as fluid
milk products even though they did not
compete with fluid milk. Bravo!, et al.,
predicted that the specific inclusion of
form and intended use in the fluid milk
product definition would hamper the
development of new products and the
use of dairy ingredients because of the
uncertainty manufacturers could face in
how the milk components of their
products would be classified.

A witness appearing on behalf of
Fonterra USA, Inc. (Fonterra) testified in
opposition to proposals that would
include MPCs in determining if the
product met the protein standard of the
fluid milk product definition. Fonterra
at the time of the hearing was a wholly
owned subsidiary of Fonterra Co-
operative Group Limited, a New
Zealand based dairy cooperative owned
by 12,000 New Zealand dairy farmers.
Fonterra operates plants within the
United States that produce, among other
things, MPCs. The witness stressed that
changes to the fluid milk product
definition would increase ingredient

costs, discourage manufacturing
companies from using dairy ingredients
in their products, and force those
companies to seek other less costly
substitutes such as soy and soy
products.

A post-hearing brief submitted on
behalf of Fonterra reiterated their
objection to changing the nonfat milk
solids standard and predicted that
adoption of a protein standard would
make classification decisions
unnecessarily complicated without
providing additional benefits to
producers. The brief asserted that the
hearing record did not contain a
sufficient economic analysis on the
possible benefits that adopting a protein
standard would have on producer
revenue or its impact on the dairy
industry.

The Fonterra brief speculated that
adoption of a milk protein standard
would decrease the market price for
milk proteins, discourage new product
development, and encourage the
substitution of producer milk with non-
dairy ingredients. The brief noted that
the annual growth rate of soy and soy
products in nutritional products from
1999 to 2003 was 16.5 percent, while
the growth of milk proteins in
nutritional products only increased 10.1
percent over the same time period. The
brief predicted that if protein prices rise
as a result of the adoption of a milk
protein standard, the growth of soy
proteins will likely increase because
they could be substituted for more
costly milk proteins.

The Fonterra brief also stated that the
hearing record does not reveal disorder
in the market by the application of the
current fluid milk product definition
and therefore concluded that amending
the fluid milk product definition is not
justified. The Fonterra brief argued that
proponents did not provide adequate
reasoning for including whey proteins
in determining if a product met the
protein standard but not pricing whey
proteins the same as other milk
proteins. Furthermore, the brief stated
that proponents did not propose a
method for differentiating between
whey proteins resulting from cheese
production and whey proteins from
other sources.

Comments filed on behalf of Fonterra
took exception to the Recommended
Decision’s proposed adoption of a 2.25
percent true milk protein compositional
standard. Fonterra reiterated that
proponents did not meet the burden of
proof needed to substantiate the
adoption of a protein standard.
According to the comments, proponents
did not indicate if adoption of the
standard would remedy any indications

of market disruption or reclassify some
products as fluid milk products.

Fonterra’s comments reviewed
numerous rulemaking proceedings in
which, Fonterra concluded, the
Department declined to adopt proposed
changes to marketing orders because of
a lack of evidence that a change would
promote orderly marketing conditions.
Fonterra argued that the Recommended
Decision did not adequately consider
evidence asserting that adoption of the
milk protein standard would not
increase the cost for dairy ingredients,
encourage the substitution of lower cost
non-dairy ingredients, and ultimately
lower producer revenue. Fonterra was of
the opinion that before making a Final
Decision, further analysis of the
proposals was needed to fully evaluate
the possible economic impact to
producers and manufacturers as a result
of adoption of the protein standard.

Fonterra stated that the Department’s
recommended adoption of an “either/or”
use of the protein and nonfat solids
standard was not contained in any
proposal discussed at the hearing and
that the Department did not adequately
explain how the use of both a protein
and nonfat solids standard would
provide for the orderly marketing of
milk or increase producer revenue.

The comments filed by Fonterra also
argued that the Department uses this
rulemaking proceeding to justify a
change in policy that the Department
previously attempted to adopt without
undertaking the formal rulemaking
process. Fonterra stated that historical
Departmental policy has been to exempt
such products as casein, sodium
caseinate, lactose, whey, and MPCs from
use in the nonfat milk solids calculation
of a product. In 2004, Fonterra said, the
Department attempted to include MPCs
and other previously exempted dairy
ingredients in the nonfat solids
calculation; however, that
administrative decision was overturned
by an Administrative Law Judge.
Fonterra claimed that proposing to
include all milk derived protein
ingredients in the calculation of a
product’s nonfat solids or protein
composition is an attempt to change
historical policy without adequate
analysis or justification.

Fonterra also took exception to having
some ingredients included in the
calculation of a product’s composition
but would not be priced in a final
product. Fonterra claimed that whey is
used in nearly identical products as
MPCs and should therefore be priced
the same. Fonterra was of the opinion
that pricing whey and MPCs differently
would violate the United States’ World
Trade Organization obligations. Fonterra
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characterized whey production as
primarily domestic, but that most MPCs
are imported. Accordingly, they
concluded that excluding whey from
Class I pricing essentially places an
illegal tariff on imported MPCs.

A witness appearing on behalf of the
American Beverage Association (ABA)
testified in opposition to all proposals
seeking to amend the fluid milk product
definition. ABA is a trade association
that represents beverage producers,
distributors, franchise companies, and
their supporting industries. The witness
was of the opinion that the current fluid
milk product definition already
properly classifies dairy products and
that there is insufficient evidence to
warrant any changes. The witness
claimed that any change would broaden
the fluid milk product definition to
include products that contain only
small amounts of milk. The witness
argued that many new beverage
products which contain small amounts
of milk or milk ingredients do not
compete with fluid milk but do compete
with soft drinks, juices and bottled
water. The witness asserted that
amending the fluid milk product
definition to include some dairy
ingredients not currently considered
would increase manufacturers cost of
production, result in stifled innovation
of new products and encourage the use
of non-dairy ingredients as substitutes
for milk-derived ingredients.

A witness appearing on behalf of Ohio
Farmers Union (OFU) testified in
opposition to any change to the fluid
milk product definition. OFU is a
nonpartisan, grassroots, general farm
organization representing more than
300,000 family farms nationwide
according to their web site. The witness
testified that the primary purpose of the
order program was to provide
consumers with a reliable supply of safe
and wholesome milk. The witness
asserted that MPCs, caseinates, whey
proteins, and other similar milk-derived
ingredients have functional and
nutritional characteristics different than
fluid milk. Accounting for those
ingredients in the fluid milk product
definition, the witness said, would
undermine the goal of the order
program. The witness stressed that if the
fluid milk product definition were
amended, consumer confidence in the
long established perception of milk as a
fresh, pure and wholesome beverage
would be diminished and would thus
threaten the economic viability of
domestic producers.

A witness appearing on behalf of the
Milk Industry Foundation (MIF)
testified in opposition to amending the
fluid milk product definition. According

to the witness, MIF is an organization
with over 100 member companies that
process and market approximately 85
percent of the fluid milk and fluid milk
products consumed nationwide. The
witness stated that simply because a
beverage contains milk or other dairy-
derived ingredients does not prove that
those products compete with fluid milk
or that such competition lowers
producer revenue.

The MIF witness asserted that
previous Federal milk order rulemaking
decisions have required data and
analysis to prove that an amendment
was warranted. According to the
witness, the proponents of proposals for
changing the fluid milk product
definition did not provide such data and
analysis. Along this theme, the witness
said that proponents should have
provided data such as the market share
held by products that do not fall under
the current fluid milk product definition
but would be included under any
proposed change, cross price elasticity
of demand analysis of products which
meet the existing fluid milk product
definition and of products that would be
classified as a fluid milk product if any
of their proposals were adopted, and an
own-price elasticity of demand analysis
for products that would be reclassified.

A post-hearing brief submitted on
behalf of MIF reiterated their opposition
to any changes to the current fluid milk
product definition. The brief urged that
if the Department does amend the fluid
milk product definition, it should
exclude all whey-derived protein
products in determining if a product
meets the fluid milk product definition.
The brief stated that MIF has
continuously opposed a hearing to
consider amending the fluid milk
product definition because not enough
evidence is available to warrant a
change. The brief maintained that
proponents did not offer adequate data
at the hearing to demonstrate that there
is disorder in the marketplace that can
be remedied by adoption of a protein
standard.

The MIF brief expanded its testimony
by citing numerous rulemaking
decisions that denied proposals on the
basis that adequate evidence was not
presented to warrant amendments to
order provisions. MIF stressed that the
mere existence of beverages containing
dairy-derived ingredients is not
evidence of marketwide disorder.

Exceptions filed on behalf of
International Dairy Foods Association
(IDFA) asserted that because evidence
doesn’t demonstrate a need for change,
no changes to the fluid milk product
definition should be made. IDFA is a
trade organization whose members

include MIF, NCI and the International
Ice Cream Association (IICA). According
to their exceptions, IDFA represents
more than 85 percent of the milk,
cultured products, cheese and frozen
desserts produced and marketed in the
United States. IDFA reiterated
arguments expressed by MIF at the
hearing and in MIF’s post-hearing brief.
Their exception claimed that the
hearing record did not demonstrate that
products containing less than 6.5
percent nonfat solids and more than
2.25 percent protein are causing
disorderly marketing conditions because
they are not currently classified as fluid
milk products.

IDFA’s comments also opposed the
specific inclusion of the form and
intended use criteria in the fluid milk
product definition and argued that the
definition should continue to contain
only compositional criteria. IDFA wrote
that manufacturers’ product
development decisions are in part
determined by ingredient costs.
Subjective criteria such as form and
intended use, wrote IDFA, could
impede new product development
because a manufacturer would be
uncertain of ingredient costs until a
final product had been classified.
IDFA’s exceptions opposed the
inclusion of whey when computing a
product’s composition because of
inconsistent justification by proponents
as to why whey used to produce fluid
milk products should not also be priced
as Class I. IDFA exceptions stated that
the proponents of the protein standard
did not demonstrate that disorderly
marketing conditions exist in the
absence of the protein standard. IDFA
exceptions concluded that the adoption
of amendments proposed in the
Recommended Decision would only
serve to lower producer revenue.

Comments filed on behalf of Grande
Cheese opposed all the proposed
changes to the fluid milk product
definition contained in the
Recommended Decision. Grande Cheese
is a cheese manufacturer located in the
State of Wisconsin. Grande Cheese
expressed support of the opinions
expressed in the exceptions to the
Recommended Decision filed by IDFA.

A witness appearing on behalf of the
National Family Farm Coalition testified
in opposition to all proposals that
would amend the fluid milk product
definition. The witness testified that
MPCs do not meet FDA’s Generally
Recognized as Safe (GRAS) standards as
legal food ingredients. Furthermore, the
witness said, MPCs have not been
subjected to scientific testing to
determine if they are safe for human
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consumption and should not be allowed
in milk products.

A witness appearing on behalf of
Public Citizen testified in opposition to
proposals that seek to amend the fluid
milk product definition. According to
the witness, Public Citizen is a non-
profit consumer advocacy organization
with approximately 150,000 members.
The witness was opposed to any change
in the fluid milk product definition that
would, in the witness’ opinion,
encourage the use of MPCs.

Two Pennsylvania dairy farmers
testified in opposition to any change to
the fluid milk product definition. The
producers opposed all proposals that
would allow the use of caseinates and
MPCs in fluid milk products. They
asserted that MPCs are not allowed in
the production of standardized cheese
and should also not be allowed in the
production of fluid milk products.

A post-hearing brief submitted on
behalf of the American Dairy Products
Institute (ADPI), an association
representing manufacturers of dairy
products, offered support for amending
the fluid milk product definition to
include milk beverages that compete
directly with fluid milk. However, the
brief cautioned against developing a
fluid milk product definition that would
include non-traditional beverages and
smoothie type products (yogurt-
containing beverages). The brief
recommended that an economic study
be conducted to determine the possible
impacts of the proposed changes before
action is taken to amend the fluid milk
product definition.

A post-hearing brief submitted on
behalf of General Mills contended that
the fluid milk product definition should
not be amended because proponents did
not provide sufficient evidence or data
to justify a change. The brief maintained
that the hearing record is not clear on
how proposals would be implemented
or on the impact to producers,
manufacturers, and consumers if the
protein standard was adopted. General
Mills contended that before a change is
made, the Department should conduct
an economic analysis to evaluate how
protein and dairy products are
competing in the marketplace and how
the adoption of a protein standard
would impact the marketplace. If a
protein standard was recommended for
adoption, General Mills recommended
that whey not be included in the protein
calculation, or if whey is included, that
a 2.8 percent protein standard be
adopted in order to maintain the status

uo.
1 Exceptions to the Recommended
Decision filed by General Mills opposed
the adoption of the true protein

compositional standard. However,
General Mills was of the opinion that if
the Department continued to support
the protein standard, then any whey
components should be excluded from
determining a final product’s protein
content. General Mills purported that
the inclusion of whey in the protein
calculation, even if not priced at Class
I, may lead manufacturers to increase
their use of non-dairy ingredients as
substitutes.

General Mills was also opposed to
relying on form and intended use in
classification determinations. According
to their exceptions, the form and use
criteria would cause manufacturers to
be less certain of a product’s
classification which would discourage
using dairy ingredients in new products.
General Mills noted that if the
Department decides to not alter its
Recommended Decision then it should
clarify in a Final Decision that only
products that compete with or are a
substitute for fluid milk would be
classified as a fluid milk product.

A post-hearing brief submitted on
behalf of New York State Dairy Foods,
Inc. (NYSDF) opposed amending the
fluid milk product definition. According
to their brief, NYSDF is a trade
association representing dairy product
processors, manufacturers, distributors,
retailers, and producers in the Northeast
United States. The brief argued that
products produced with the use of new
fractionation technology are a small
portion of the milk beverage market.
They were of the opinion that such
products are still too new to determine
their impact on Class I sales and
producer revenue. The brief also
asserted that the adoption of a protein
standard as part of the fluid milk
product definition would discourage
new product development and would
increase costs that would result in
reduced sales of dairy-derived
ingredients. The brief urged that the
proceeding be terminated.

Comments and exceptions to the
Recommended Decision filed on behalf
of Glanbia Foods (Glanbia) opposed the
proposed adoption of the true protein
compositional standard and the specific
inclusion of form and intended use as
a factor in classification determinations.
Glanbia operates two cheese plants and
two whey plants that collectively
process nearly 4 billion pounds of milk
annually. Glanbia asserted that adoption
of a true protein standard would lead to
stifled innovation of milk derived
ingredients in new products because the
manufacturing industry would increase
its use of non-dairy ingredients as
substitutes. Their exceptions claimed
that the hearing record does not contain

evidence that adoption of a protein
standard would ultimately benefit
producers or remedy a market disorder.
Glanbia also argued that the
Department’s reliance on form and
intended use in classification
determinations would similarly
discourage the use of dairy ingredients.

A professor from Cornell University
testified regarding a research study
conducted by the Cornell Program on
Dairy Markets and Policy that focused
on the demand elasticity’s of various
dairy products. The witness did not
appear in support of or in opposition to
any proposal presented at the hearing.
The witness explained that the goal of
the study was to ascertain the extent to
which product innovation and
classification decisions influence
producer revenue. The study was
designed to evaluate four hypothetical
dairy products and test the effect that a
range of classification determinations
would have on producer revenue. The
witness explained the study and
concluded that the impact on producer
revenue of a new product being
reclassified from Class II to Class I was
likely to be small, plus-or-minus $0.01
per hundredweight (cwt). However, the
witness added, if non-dairy ingredients
were substituted as a result of the
reclassification, the study predicted that
producer revenue would be lowered by
$0.22 per cwt. The witness concluded
that while the financial returns from
product reclassification could be
positive, the resulting ingredient
substitution, which could take place,
would result in a significant negative
impact on producer revenue.

The post-hearing brief submitted by
NMPF also addressed concerns
articulated at the hearing regarding the
need for a demand elasticity study to
address the issue of product substitution
before amending the fluid milk product
definition. The brief asserted that a
demand elasticity study would not take
into account newly emerging products,
changing consumer preferences, and
product innovations that could change
the competitive relationships between
products and therefore would not
provide any relevant data. The brief also
argued that the economic model created
by Cornell University and discussed at
the hearing contained many incorrect
assumptions and thus concluded that
the study results were flawed.

The DFA/DLC brief also rebutted
opposition to Proposal 7 which called
for studies of product usage or demand
elasticity’s before considering
amendments to the fluid milk product
definition. The brief asserted the
previous amendments to the
classification system have been made
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without such economic studies and that
this proceeding should be handled in
the same manner.

A witness appearing on behalf of
Bravo! Foods International Corporation,
Lifeway Foods, Inc. (the principal
makers of kefir in the U.S.), PepsiCo,
Starbucks Corporation and Unilever
United States, Inc. (Bravo! et al.),
proposed at the hearing that kefir, as
well as yogurt-containing beverages, be
exempted from the fluid milk product
definition.

A witness appearing on behalf of
Dannon testified in support of Proposal
8 that would exclude yogurt containing
beverages from the fluid milk product
definition. The witness provided a
definition of yogurt containing
beverages as any beverage containing at
least 20 percent yogurt (which is in
concert with Proposal 9). The witness
argued that yogurt containing beverages
are not similar in form and use to fluid
milk products and should be excluded
from the fluid milk product definition.
The witness testified that Dannon
currently manufactures yogurt
containing products which are classified
as both fluid milk products and Class II
products. The Dannon witness
maintained that regardless of the
classification, none of its products
compete with fluid milk. According to
the witness these products should all be
classified as Class II. The witness
emphasized that yogurt and yogurt-
containing products use unique
cultures, ingredients, and production
technology that differentiate them from
fluid milk product production.
Furthermore, the witness said yogurt
products’ packaging, taste, mouth feel,
shelf-life and marketing placement in
grocery stores distinguishes them from
fluid milk.

The Dannon witness presented market
research it had conducted. The witness
stated, based on the research, that
yogurt-containing beverages are
consumed as a food product and not as
an alternative to fluid milk. The witness
claimed that less than one percent of
potential consumers of a Dannon
yogurt-containing product consume the
product as a substitute for fluid milk.
Additionally, the witness noted that
Dannon advertises its yogurt-containing
products as a substitute for snacks, not
fluid milk. The witness concluded from
this that yogurt-containing products are
different than fluid milk, do not
compete with fluid milk in the
marketplace and therefore should not be
classified the same as a fluid milk
product. The witness also testified in
opposition to Proposal 9 but only with
respect to the inclusion of a protein
threshold which Dannon does not

consider justified. The witness noted
that Dannon does support the proposed
20 percent minimum yogurt content
standard that such products should
meet as a condition for being exempted
from the fluid milk product definition.

A post-hearing brief submitted on
behalf of Dannon reiterated its hearing
testimony. The brief stated that fluid
milk products should only be those
products that are closely related to, or
compete with, fluid milk for sales. That
brief stressed that yogurt-containing
beverages are dissimilar to fluid milk
beverages and are used as a food
replacement, not as a beverage
substitute. The brief noted that in 2004,
more than 37 percent of Dannon’s sales
were from products developed within
the last 5 years and stressed that
classifying all milk drinks with milk-
derived ingredients as fluid milk
products would result in decreased
innovation for developing additional
uses for milk.

A witness appearing on behalf of
General Mills testified in support of
Proposal 9. The witness was of the
opinion that USDA should classify
products primarily on the basis of form
and use. The witness asserted that
drinkable yogurt products, while
containing milk ingredients, are food
products and do not compete with fluid
milk. The witness explained that
drinkable yogurt products were created
to meet a change in consumer
preferences for convenience and
portability. The witness presented
market research conducted by Yoplait
demonstrating that consumers view
drinkable yogurt products as
alternatives to traditionally packaged
yogurt and other nutritional snacks, not
fluid milk. The witness asserted that 80
percent of Yoplait drinkable yogurt
smoothie consumers would substitute
another yogurt product for the smoothie.

The General Mills witness supported
the current classification system
contending that its modification raises a
host of issues and questions. However,
if USDA determined that a change to the
fluid milk product definition is
appropriate, the witness urged adoption
of Proposal 9 to exclude drinkable
yogurt products that contain at least 20
percent yogurt by weight and no more
than 2.2 percent skim milk protein from
the fluid milk product definition.
According to the witness, including
drinkable yogurt products in the fluid
milk product definition would increase
costs to manufacturers that would stifle
innovation and result in a shift towards
using non-dairy ingredients. The
witness said manufacturers would
choose to reformulate products using

less milk and milk proteins resulting in
reduced dairy producer income.

A post-hearing brief submitted on
behalf of General Mills maintained that
ample evidence regarding the
fundamental differences of fluid milk
and yogurt containing beverages was
presented at the hearing to justify
exempting yogurt containing products
with more than 20 percent yogurt from
classification as a fluid milk product.
Comments and exceptions to the
Recommended Decision filed on behalf
of General Mills reiterated this view.

Two witnesses appearing on behalf of
the National Yogurt Association (NYA)
testified in support of proposals that
would exempt yogurt containing
products from the fluid milk product
definition. NYA is a national trade
association representing the producers
of yogurt products and their suppliers.
The witnesses testified that previous
regulatory decisions made by USDA
emphasized that products classified as
fluid milk products should be intended
to be consumed as beverages and
compete with fluid milk. The witnesses
expressed disagreement with a
classification decision published in the
early 1990’s that classified drinkable
yogurt products as fluid milk products.
The witnesses were of the opinion that
in both form and use, yogurt and
drinkable yogurt products compete with
other food products, not fluid milk, and
should be classified as Class II products.
The witnesses explained that yogurt
products are produced and shipped
nationally by a few manufacturers, have
a shelf-life averaging 30—60 days, have
a texture and taste distinctly different
than fluid milk and are positioned in
retail stores separate from fluid milk.
The witnesses noted that yogurt-
containing beverages were developed as
a substitute for spoonable yogurt
products, not fluid milk.

The NYA witnesses were of the
opinion that the increase in producer
revenue resulting from currently
classifying drinkable yogurt products as
fluid milk products isn’t and would not
overcome the decrease in revenue due
to the loss of sales from an increase in
the price of drinkable yogurt products.

A post-hearing brief submitted on
behalf of NYA reiterated support for
excluding all products containing at
least 20 percent yogurt provided that the
yogurt meets the standard of identity for
yogurt. According to the brief, the 20
percent content requirement would
ensure that only products whose
characterizing ingredient is yogurt
would be excluded from the fluid milk
product definition. The brief also
indicated that if USDA determines not
to exclude yogurt containing products,
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then NYA strongly opposes any change
to the current fluid milk product
definition.

The NYA brief argued that consumer
surveys and marketplace data provided
by Dannon and General Mills that
explained how yogurt-containing
products are fundamentally different
from fluid milk were not contradicted at
the hearing. The brief also noted that
while Dairy Farmers of America (DFA)
and National Milk Producers Federation
(NMPF) testified that consumers are
buying low-carbohydrate milk instead of
fluid milk, they did not offer similar
evidence for yogurt-containing
products.

Comments and exceptions to the
Recommended Decision filed on behalf
of NYA supported the proposed
exemption of drinkable yogurt products
from the fluid milk product definition.
The NYA comments reiterated
arguments it made at the hearing and in
its post-hearing brief, and asserted that
the hearing record contains no evidence
to support that drinkable yogurt
products are similar to fluid milk.

A witness appearing on behalf of
Bravo!, et al., testified in support of
amendments that would exempt yogurt
containing products and kefir from the
fluid milk product definition. The
witness argued that both products are
compositionally different than fluid
milk and do not compete for sales with
fluid milk. Furthermore, the witness
noted that drinkable yogurt and kefir
products are one of the fastest growing
segments in the dairy industry,
providing a large opportunity for the
expanded use of dairy-derived
ingredients which should not be
hampered by the additional costs of
such ingredients being priced at Class L.

Comments and exceptions filed on
behalf of Bravo!, et al. and by Lifeway
Foods, separately expressed support for
the Recommended Decision’s proposed
exemption of kefir, and drinkable yogurt
products that contain at least 20 percent
yogurt.

A witness appearing on behalf of
Leprino Foods Company (Leprino)
testified that if USDA recommended
amending the fluid milk product
definition, then Leprino supported the
adoption of Proposal 9 to exclude
products containing at least 20 percent
or more yogurt by weight from the fluid
milk product definition. According to
the witness, Leprino operates nine
plants in the United States that
manufacture mozzarella cheese and
whey products. The witness also was of
the opinion that yogurt containing
products do not compete with fluid
milk and should be classified as Class
II products. The witness stressed that if

these products are not excluded from
the fluid milk product definition, then
Leprino strongly opposed the adoption
of a protein standard to be part of the
fluid milk product definition.

Comments and exceptions filed on
behalf of Leprino supported the
Recommended Decision’s proposed
exclusion of yogurt containing
beverages and kefir from the fluid milk
product definition.

Comments filed by Fonterra USA, Inc.
(Fonterra) supported the Department’s
recommendation that yogurt containing
beverages should be exempted from the
fluid milk product definition but took
exception to the yogurt content in
beverages containing less that 20
percent yogurt (i.e. Class I) not being
subject to an “upcharge”, as are other
milk ingredients. Fonterra is a wholly
owned subsidiary of Fonterra Co-
operative Group Limited, a New
Zealand based dairy cooperative owned
by 12,000 New Zealand dairy farmers.

The witness appearing on behalf of
NMPF testified in opposition to
exempting yogurt-containing beverages
from the fluid milk product definition.
The witness was of the opinion that
these products are similar in form and
use to other flavored fluid milk products
and should be considered a substitute
for fluid milk. In its post-hearing brief,
NMPF maintained its opposition to
proposals that would exclude drinkable
yogurt products from the fluid milk
product definition.

Comments and exceptions filed by
NMPF in response to the Recommended
Decision opposed the exemption of kefir
and yogurt containing beverages from
the fluid milk product definition
arguing that an exemption is
inconsistent with the principle of form
and intended use. NMPF reiterated
arguments made at the hearing and in
its post-hearing brief that kefir and
yogurt containing beverages are almost
identical in form to fluid milk and are
used as beverages. NMPF purported that
data presented at the hearing by yogurt
manufacturers demonstrating that
yogurt containing beverages did not
compete with fluid milk was misleading
and the exemption would be difficult to
enforce. NMPF stated that because kefir
has no standard of identity (as does
yogurt, for example) manufacturers
could name an array of products as kefir
to avoid classification as fluid milk
products. NMPF also said the standard
of identity for yogurt was too broad and
its identity standard is currently under
review by the FDA. NMPF claimed that
exempting yogurt containing beverages
from the fluid milk product definition
could create an enormous regulatory
loophole that could be exploited to

avoid classification of new products as
fluid milk products.

The witness appearing on behalf of
Dairy Farmers of America and Dairylea
Cooperative Inc. (DFA/DLC) also
testified in opposition to the adoption of
Proposals 8 and 9. The witness stated
that adoption of these proposals would
allow more products to be classified as
Class II products even though they
compete with fluid milk for sales. A
post-hearing brief filed by DFA/DLC
further claimed that the growth of
drinkable yogurt products in the
marketplace has not been impeded by
previous classification decisions and
that such products should not be
excluded from the fluid milk product
definition because some hearing
participants claimed it would harm the
innovation of new dairy products.

In its comments to the Recommended
Decision, Select Milk Producers, Inc.
(Select)/Continental Dairy Products
(Continental) opposed the exemption of
kefir or drinkable yogurt beverages that
contained 20 percent or more yogurt
from the fluid milk product definition.
According to their brief Select and
Continental are dairy-farmer owned
cooperatives that market milk on
various Federal orders.

The witness appearing on behalf of
Leprino testified in support of Proposal
10. The witness testified that only
products that compete with fluid milk
should be classified as fluid milk
products, therefore meal replacements
and nutritional drinks should remain
exempted from the fluid milk product
definition. In its exceptions to the
Recommended Decision Leprino
opposed the inclusion of the term
“health care industry” in the meal
replacement exemption. Leprino argued
that this qualifier could cause a product
to hold two different classifications
depending on how it is distributed.

A post-hearing brief submitted on
behalf of Novartis stated that the
Department should exempt special
dietary need and nutritional beverages
from the fluid milk product definition.
The brief explained that Novartis’
products are not currently classified as
fluid milk products due to their
nutritional nature, the level of nonfat
milk solids contained in their product,
and because their products are only
available through foodservice and
health care channels. The brief stressed
that Novartis’ health care products were
never intended to compete with
traditional fluid milk.

The brief predicted that Novartis’
products could possibly become
reclassified as fluid milk products if a
2.25 percent protein standard were
adopted as a part of the definition. The
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brief insisted that if these products are
reclassified, it would result in higher
costs for patients with special dietary
and nutrition needs. The brief urged the
Department to exempt nutritional
products consumed for special dietary
use from the fluid milk product
definition if a protein standard was
adopted as part of the fluid milk
product definition.

A witness appearing on behalf of
Hormel testified in support of Proposal
11 seeking to exclude health care
beverages from the fluid milk product
definition. The witness testified that
fluid milk products designed for the
health care industry should be
exempted because they do not compete
with fluid milk for sales. The witness
explained that Hormel’s distribution is
primarily to health care facilities, and
they are targeted to a small segment of
the population. The witness argued that
if products designed for the health care
industry were classified as fluid milk
products, it would have no effect on
producer revenue because the products
have extremely limited distribution. The
witness explained that many products
Hormel manufactures are designed to
help counter the effects of malnutrition
in adults with a variety of medical
conditions and are not marketed nor
labeled as fluid milk. Instead, those
products are considered to be foods for
special dietary use, the witness noted,
and should be exempt from the fluid
milk product definition.

The Bravo!, et al., witness also
testified in support of the continued
exemption from the fluid milk product
definition for products such as infant
formula, meal replacements, products
packaged in hermetically sealed
containers, snack replacements, high
protein drinks, and products that
contain alcohol or are formulated for
animal use. The witness explained that
meal replacements and similar products
have historically been exempted from
the fluid milk product definition and
that their regulatory status should not be
changed.

Comments received from Bravo!, et al.
on the Recommended Decision
supported the continued exemption of
meal replacements that are sold to the
health care industry but offered a slight
modification to clarify the intent of the
exemption. Bravo!, et al., explained that
some products are considered meal
replacements and are sold both in retail
markets and through health care
professionals, health care institutions,
and weight management centers. Bravo!,
et al., asserted that a literal reading of
the Recommended Decision could lead
to one product holding two different
classifications depending on how it is

distributed. Therefore, Bravo!, et al.,
suggested that the meal replacement
exemption be modified to read “* * *
(meal replacement) that are intended for
use in the health care industry, or
products similar in form and intended
use sold to retail customers * * *”

The NMPF witness testified in
opposition to Proposal 10 arguing that
its adoption would eliminate important
factors in determining if a product was
specially formulated for a specific
dietary purpose that would warrant
exemption from the fluid milk product
definition. The witness was also
opposed to Proposal 11 because the
proposed language—“nutrient enhanced
fortified formulas”—was too broad and
would not clearly distinguish such
products from traditional fluid milk
products.

In its exceptions to the Recommended
Decision, NMPF opposed any
amendments to the exemption of meal
replacements from the fluid milk
product definition. NMPF stated that
the proposed use of the “health care
industry” distribution criteria was vague
and open-ended for interpretation on
which entities are a part of the “health
care industry.” NMPF was of the
opinion that the current packaging
criteria contained in the proposed meal
replacement exemption is an
appropriate guideline for what products
constitute meal replacements.

The DFA/DLC witness testified in
opposition to Proposals 10 and 11. The
witness was of the opinion that
amending the fluid milk product
definition to broaden the exemption of
products such as infant formulas and
meal replacements was not justified
because doing so would significantly
lower Class I use. This position was
reiterated in the DFA/DLC post-hearing
brief and exceptions to the
Recommended Decision. DFA, et al.,
argued that no evidence was presented
to support the removal of the packaging
criteria from the meal replacement
exemption. The exceptions asserted that
the use of packaging criteria has
historically been a way to distinguish
products that do not compete with fluid
milk because the higher cost of
hermetically sealed packaging
discouraged manufacturers from using
the exemption to circumvent Class I
pricing. DFA, et al., also took exception
to the proposed exemption of
nutritional formulas that are prepared
for the health care industry. According
to the exceptions, the types of
institutions that comprise the “health
care industry” are not clearly defined in
the decision. DFA, et al., asserted that
the meal replacement exemption could
cause manufacturers to sell their

products to a health care facility for
resale in the “normal marketplace” to
avoid Class I pricing.

The witness appearing on behalf of
O-AT-KA testified that products
packaged in hermetically-sealed
containers or that are specialized for
longer shelf life should remain exempt
from fluid milk product classification
because those products are used as meal
replacements and meal supplements,
not as alternatives to milk. The witness
said that since the term “meal
replacement” is not defined in the
current definition, no change in the
exemption of hermetically sealed
containers should be made. The
position was reiterated in their brief.

The Dannon witness testified in
opposition to the adoption of Proposal
10 because it would remove the 6.5
percent nonfat milk solids standard of
the fluid milk product definition.

Exceptions to the Recommended
Decision filed by Fonterra opposed the
removal of how a product is packaged
in the infant feeding and dietary use
exemption, and the proposed
distribution to the “health care industry’
as a method for exempting meal
replacements. Fonterra argued that
relying on how a product is distributed
could cause the same product to hold
two separate classifications. Fonterra
offered that if meal replacements are to
be exempt from fluid milk product
classification, then how a product is
distributed should not be a factor in
determining whether or not it meets the
fluid milk product definition.

”

Discussion and Findings

This decision provides that the fluid
milk product definition for all Federal
orders defines fluid milk products by:
(1) Continuing to provide a non-
exhaustive list of named fluid milk
products; (2) Maintaining a set of
compositional standards; and (3)
Continuing to provide exceptions for
products that will be exempted from the
definition. This decision maintains the
current maximum butterfat limit of less
than nine percent for a product to still
be considered a fluid milk product. The
nonfat solids compositional standards
will consist of the current 6.5 percent
nonfat milk solids content of a product
and a true milk protein standard of 2.25
percent content of a product. The nonfat
solids standards will be applied
independently of each other. For
example, if a product contained 6
percent nonfat solids and 2.30 percent
true milk protein and less than 9
percent butterfat the product would be
considered a fluid milk product. These
standards either 6.5 percent or more
nonfat milk solids or 2.25 percent or
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more true milk protein, or less than nine
percent butterfat, will be the basis for
determining if a beverage containing
dairy ingredients meets the
compositional standards for being
defined as a fluid milk product.

The calculation of the percent true
protein and the percent nonfat milk
solids contained in a product will be
performed by measuring the true protein
and nonfat milk solids of all dairy-
derived ingredients contained in the
finished product. All non-fluid dairy-
derived ingredients used in a fluid milk
product will be classified and priced in
the same manner as nonfat dry milk (or
condensed) is currently classified and
priced when used in a fluid milk
product.

The record supports exemption of
certain drinkable products made from
milk or products containing milk-
derived ingredients from the fluid milk
product definition. These exemptions
include: Drinkable yogurt containing at
least 20 percent yogurt by weight and
kefir; products especially prepared for
infant feeding or dietary use as meal
replacements that are packaged in
hermetically sealed containers; and
other products that may otherwise meet
the compositional standards of a fluid
milk product but contain no fluid milk
products named in the fluid milk
product definition.

The primary goal of Federal milk
marketing orders is to establish and
maintain orderly marketing conditions.
This is achieved primarily through the
use of classified pricing (pricing milk
based on its use) and the marketwide
pooling of the proceeds of milk used in
a marketing area among all producers.
These two tools enable Federal orders to
establish minimum prices that handlers
must pay for milk based on its ultimate
use and return to producers a weighted
average or uniform price for their milk.

Through classified pricing and
marketwide pooling, Federal orders
promote and maintain orderly
marketing by equitably pricing milk
used in the same class among competing
handlers within a marketing area. This
does not mean that handlers will
necessarily have equal costs since
differences in milk tests, procurement
costs, and transportation will impact a
handler’s final raw milk costs. However,
it does allow handlers to have the same
minimum regulated price for milk used
in a particular category of products or
class of products for which they
compete for sales. The regulated
minimum price is the class price for the
respective class of use. Thus, it is
reasonable and appropriate that milk
used in identical or nearly identical
products should be placed in the same

class of use. This tends to reduce the
incidence of disorderly marketing that
may arise because of price differences
between competing handlers.

Federal milk orders classify producer
milk as fluid milk or used to produce a
manufactured product. Producer milk
classified as Class I consists of those
products that are intended to be used as
beverages including, but not limited to,
whole milk, skim milk, low fat milk,
and flavored milk products such as
chocolate milk. Producer milk classified
as Class II includes milk used in the
production of soft or spoonable
manufactured products such as sour
cream, ice cream, cottage cheese, yogurt,
and milk that is used as ingredients in
the manufacture of other food products.
Producer milk classified as Class III
includes milk used in the production of
hard cheese products. The Class IV use
of producer milk generally consists of
milk used in the production of canned
milk, dried milk products, and butter.

Federal orders provide a definition for
“fluid milk products” to identify the
types of products that are intended to be
consumed as beverages and to specify
that the skim milk and butterfat in these
types of milk products should be
classified as Class I and priced
accordingly. The current fluid milk
product definition contained in all
Federal milk orders provides a non-
exhaustive list of products that are
specifically identified as fluid milk
products. The definition also specifies
certain compositional criteria for fluid
milk products—any product containing
less than 9 percent butterfat and 6.5
percent or more nonfat milk solids. The
definition also specifically exempts
from the fluid milk product definition
products especially prepared for infant
feeding or dietary use (meal
replacement) packaged in a
hermetically-sealed container, any
product that contains by weight less
than 6.5 percent nonfat milk solids, and
whey.

Numerous witnesses were concerned
that the definition of milk as defined by
the Food and Drug Administration
(FDA) in 21 CFR 131.110 not be
changed. A Federal milk marketing
order decision cannot change the
definition of milk. Some witnesses were
of the opinion that the addition of
various ingredients to milk would cause
the resulting product to not meet the
Grade A standard. This decision does
amend the definition of a fluid milk
product in all milk marketing orders for
the purpose of classifying producer milk
in accordance with the form in which or
the purpose for which it is used as
required by section 608(c)(5)(A) of the
Agricultural Marketing Agreement Act.

Neither this decision nor Federal orders
in general determine if milk is Grade A
or what ingredients are allowed in milk.
Further, Federal orders do not establish
standards of identity for milk. Such
standards are established by other
agencies, such as a state board of health
or the FDA.

Testimony given at the hearing and
positions taken in post-hearing briefs
extensively discussed the importance of
form and intended use in determining
whether a product should be defined as
a fluid milk product. However,
comments to the Recommended
Decision almost universally favored the
use of specific compositional standards
rather than form and use as first
consideration which was proposed in
the Recommended Decision. These
comments have merit. Therefore as
provided in this decision, compositional
criteria will be the primary basis used
in determining whether the product is
defined as a fluid milk product.

The standards of 6.5 percent or more
nonfat milk solids or 2.25 percent or
more true milk protein are intended to
exclude from the fluid milk product
definition those products which contain
some milk solids but that are not closely
identified with the dairy industry.

The establishment of nonfat milk
solids and true milk protein standards
for classifying milk products is intended
to provide the same classification for
products having the same general form
and use. Similar products in different
classes defeat the purpose of classified
pricing and results in unequal costs
among handlers. It is not the intent of
the Federal order program to bring
products that do not resemble nor are
marketed as dairy beverages under the
fluid milk product definition. As stated
earlier, the Act requires the Secretary to
classify milk “in accordance with the
form in which or the purpose for which
it is used.” Currently, some products
such as re-hydrating fruit flavored sport
drinks, bottled teas, carbonated soft
drinks, or bottled water may contain
some milk-derived ingredients but they
do not resemble nor are they marketed
as dairy products.

As discussed in the comments to the
Recommended Decision, specific
compositional standards will give the
industry clearer standards from which
to determine if a product is or will be
defined as a fluid milk product,
superseding reliance on form and
intended use. When formulating new
beverage products, the industry will
have specific standards to guide product
formulation. The industry will better
know how Federal orders will
determine the prices of milk
ingredients.
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Based on record evidence,
compositional standards should
continue to be relied upon in
determining if a product meets the fluid
milk product definition. The revised
definition provides that a beverage
should contain by weight less than 9
percent butterfat and contain 6.5
percent or more nonfat milk solids or
2.25 percent or more true milk protein.
The 9 percent butterfat criterion that is
currently used as the maximum
butterfat content to differentiate
between fluid milk products and fluid
cream products (a Class II use of milk)
is unchanged. The addition of a 2.25
percent true milk protein criterion
serves to provide a sufficient basis to
distinguish whether a product is a Class
I or Class II use of milk.

Several parties filed comments in
opposition to the inclusion of the 2.25
percent true milk protein criterion. They
argued that its inclusion in the
definition is unnecessary and its
adoption may cause processors to use
non-dairy ingredients to avoid products
from being classified as a fluid milk
product.

The record of this proceeding clearly
supports the addition of a milk protein
standard to the fluid milk product
definition. The record shows that by
removing some of the lactose from milk,
a product may be produced that is in all
respects (except for the removed lactose)
identical to the form and intended use
of fluid milk products. However, using
only the 6.5 percent nonfat standard
results in this product being classified
as Class II even though its form and use
closely resembles Class I products.

Including all dairy derived
ingredients in the computation of a
product’s nonfat solids and true protein
content provides a more complete and
comprehensive basis to determine a
milk products identity as a fluid milk
product. Record evidence reveals
criticism that the current fluid milk
product definition has not changed to
reflect the technological advances in
milk processing—especially the
fractionation of milk. Such fractionation
technology has created the ability to
produce dairy-based beverages of almost
any composition, some of which are
marketed as and directly compete with
traditional fluid milk products.

Several witnesses at the hearing
addressed specific composition criterion
that should be used for determining if
a product meets the fluid milk product
definition. Proponents of the 2.25
percent true milk protein criterion
explained that with the technology to
separate the lactose from the protein in
milk, protein also should be used in
determining if a product should be a

fluid milk product because protein is
the highest valued nonfat milk solid and
because lactose is most often not used
in the formulation of manufactured
dairy-based beverages. Under current
administrative determination of nonfat
milk solids, a dairy-based beverage with
lactose removed has generally been
determined not to be a fluid milk
product. Further, milk, in either wet or
dry form, that has lactose removed is
generalized as “milk protein concentrate
(MPC)” and MPC has not been
considered a nonfat milk solid. Thus,
with lactose removed, a product closely
resembling milk in form and intended
use may contain less than the current
6.5 percent nonfat milk solids even
though the protein content could exceed
the protein content of milk.

Other testimony contended that milk
protein is not a significant component
in fluid milk products and incorporating
a milk protein criterion is therefore not
appropriate. Contrary to the view that
milk protein is not a significant
component in fluid milk products, the
record of the proceeding reveals that in
whole milk, protein is the third most
abundant component following lactose
and butterfat. In lowfat milk, protein is
the second most abundant component.

Even though the record and post
hearing briefs contain considerable
discussion concerning possible new
product development and substitution
of nondairy ingredients in fluid milk
products, no evidence was presented at
the hearing to indicate at what price
level or to what degree such substitution
would take place. Testimony at the
hearing only speculated that processors
may use nondairy ingredients if the
fluid milk product definition adopted
the proposed 2.25 percent true milk
protein compositional standard.
Opponents also suggested that evidence
did not warrant any change to the fluid
milk product definition and that there
was no evidence that changing the
definition would be beneficial to dairy
farmers. Proponent witnesses argued
that adoption of a 2.25 percent true milk
protein compositional standard would
not change the classification of products
which currently do not meet the fluid
milk product definition. Neither
proponents nor opponents presented
any data to substantiate their claims of
benefit or harm to changing the fluid
milk product definition.

While the Class I use of milk is priced
on the basis of skim milk and butterfat,
skim milk and butterfat pricing do not
distinguish the components or the level
of components that are in the skim
fraction. Even if there is a greater level
of protein in the skim fraction, there is
no greater value that will be assigned to

the skim fraction. However, producers
may benefit from products being
determined as meeting the fluid milk
product definition not because of the
adoption of the protein standard but
because the dairy ingredients in these
products are priced as Class I.

The record evidence supports that the
true milk protein or nonfat milk solids
contained in a finished product should
be used to determine if the 2.25 percent
true milk protein or the 6.5 percent
nonfat solids compositional standard
has been met. The composition of the
finished product, including all milk-
derived ingredients, will provide a clear
comparison of the product in question
to the products listed and defined in the
fluid milk product definition. These
ingredients include, but are not limited
to, the specific products listed in the
fluid milk definition, nonfat dry milk,
milk protein concentrate, casein,
calcium and sodium caseinate, and
whey. Although liquid whey, which is
derived from other manufacturing, may
meet the compositional standards of a
fluid milk product in its natural form,
it is not a finished product. The intent
is to specifically exclude liquid whey
from the fluid milk product definition
and account for it only when used as an
ingredient in the production of a
finished product meeting the fluid milk
product definition. The compositional
content will be computed by using the
pounds of true protein or nonfat milk
solids in the finished product. For all
other purposes, such as pricing and
pooling, the fluid equivalent of all milk
ingredients in fluid milk products,
including but not limited to nonfat dry
milk, milk protein concentrate, casein,
calcium and sodium caseinate, and
whey, will be used. The addition of a
true milk protein criterion will assist in
determining those products that should
be considered fluid milk products. The
inclusion of a true milk protein
compositional standard also will assure
that products which are comparable to
the products listed in the fluid milk
product definition are properly
classified as Class I.

Federal milk orders have consistently
been applied to provide and this
decision reaffirms that nonfat dry milk
reconstituted to make a fluid milk
product or the volume increase caused
by the use of nonfat dry milk in the
fortification of a fluid milk product
should be assessed the Class I value
because the integrity of classified
pricing is maintained and the
reconstituted or fortified product
competes with fluid uses of milk
products. Accordingly, this decision
proposes that other dairy-derived
ingredients, such as milk protein
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concentrate, casein, calcium and
sodium caseinate, and whey, that are
used or reconstituted to form a fluid
milk product or the volume increase
caused by the use of these products to
fortify a fluid milk product be priced as
Class I for the same reasons. Handlers
will be charged the current month’s
Class I price for the additional Class I
volume resulting from the use of these
ingredients in fluid milk products
contrasted to the receipt of these
products assigned to Class IV. This
reclassification charge (additional cost)
is not a separate charge but is assessed
through the increase in the handler’s
Class I utilization and is assessed
(determined) on the volume of
reconstituted milk or the volume
increase in the modified product, above
the level of an unmodified product. This
reclassification charge assures equity
between competing handlers on raw
product cost, assures producers that
they will receive the Class I value
contribution to a marketing order’s
blend price for milk marketed as a fluid
milk product, and it maintains the
integrity of classified pricing.

Based on the record, all milk-derived
ingredients, on a fluid equivalent basis,
contained in a fluid milk product will
be included in the allocation process
and the resulting classification and
pricing of producer milk. Whey, as used
herein is intended to include whey, dry
whey, and whey protein concentrates.
The fluid equivalent for those products
where the relationship between the
protein and nonfat milk solids has not
been altered will be computed using
nonfat solids, while the fluid equivalent
for those products where the
relationship between the protein and
nonfat milk solids has been altered,
such as MPCs, will be determined on a
true milk protein basis.

The methodology for computing a
handler’s cost under Federal milk orders
remains unchanged. Milk-derived
products such as nonfat dry milk, MPC,
casein, calcium and sodium caseinates
and whey will be used to determine if
the quantity of the fluid milk equivalent
in the modified fluid milk product is
greater than the volume of an
unmodified fluid milk product of the
same type and butterfat content. The
equivalent volume of the modified
product, up to the level of the volume
of an unmodified product, will be
considered Class I utilization and will
result in the inherent reclassification
charge (additional cost) in the handler’s
use value from the Class IV price to the
Class I price. Any fluid milk equivalent
in excess of this equivalent volume will
be considered a utilization of other
source milk beginning with Class IV and

be priced accordingly. The receipt of
these milk-derived products used in a
fluid milk product will be accounted for
on a fluid equivalent basis as Class IV
other source receipts.

Comments filed in response to the
Recommended Decision, by various
parties representing producers, were in
favor of including all nonfat dairy solids
in the computation of the numerical
standards as contained in the
Recommended Decision. Their
comments reiterated the position
presented in their testimony and briefs.
Comments filed by opponents of
including all nonfat milk solids argued
that the inclusion of all nonfat solids is
unnecessary because whey and certain
other nonfat solids have not
traditionally been included in the
definition of fluid milk. They also
maintain that because no disorderly
marketing has occurred, no change is
necessary. Opponents assert that the
inclusion of all nonfat dairy solids
would capture additional products
meeting the fluid milk definition and in
turn processors would substitute
nondairy solids to avoid classification
as a fluid milk product.

As record evidence supports and as
already discussed in this decision, the
inclusion of all milk-derived ingredients
in the computation of the nonfat solids
on true protein content is appropriate.
The use of all milk-derived ingredients
used in the manufacturing of the fluid
milk product provides a more complete
basis for comparing the product to the
listed fluid milk products and a clearer
indication of the appropriate
determination of classification. In
addition, considering all milk-derived
ingredients places all current and future
products on the same set of
compositional standards.

Opponents maintain that nondairy
products will be substituted to avoid a
product being determined to be a fluid
milk product. However, opponents did
not present evidence as to the relative
prices necessary for this substitution to
occur. Opponents did not quantify any
of their claims that the recommended
decision would cause product
substitution in the manufacture of dairy
based beverages. Nor did they present
any examples of dairy ingredient
substitution. Therefore, it is virtually
impossible to determine if substitution
will occur and what the impact, if any,
may be. While there are currently
several nondairy ingredient options
available to formulate products, the
advantages of using dairy ingredients,
such as their nutrition, physical
properties, and taste, have kept dairy
ingredients as a competitive choice for

use in the manufacture of the many new
products currently available.

Manufacturers of milk-based products
that are intended to be used for dietary
uses (meal replacements) testified that
products sold for such dietary use in
hermetically-sealed containers and the
same product sold in other types of
containers receive different regulatory
classifications. Some products, such as
those intended to be used for infant
feeding and dietary needs (meal
replacements), are currently considered
Class II products if they are
hermetically-sealed. However, the same
products in a brick-pack or other types
of packaging may be considered fluid
milk products. The record evidence
indicates that these products have a
limited distribution and in the case of
many of the dietary products, sales are
only to health care facilities (such as
hospitals and nursing homes). In
addition, these products have a very
long shelf life. The limited distribution
and packaging of these products
indicates that they do not directly
compete with Class I products. Their
intended use can be generalized as
replacements for meals by infants, the
infirm, and the elderly and not for use
as a beverage. These products as used
for medical and well-defined healthcare
applications are not fluid milk
competitors and are not of a scale, as
record evidence demonstrates, that
would cause a change in marketing
conditions for fluid milk products.
Accordingly, the term “meal
replacement” encompasses both those
drinkable dairy products intended to
replace meals and categorized products
intended for the health care industry,
and may include other products of
similar intended form and use.

This decision, in the narrow context
of a highly specialized and marketed
drinkable product sold to the health
care industry, continues to find that
packaging is a legitimate criterion for
considering some meal replacement
products as Class II products and others
as Class I. When dietary products (meal
replacements) are in hermetically sealed
containers such packaging confirms that
their intended use is a meal
replacement. When not so packaged,
dietary products (meal replacements)
may or may not be used to replace the
nutrition of normal meals in the health
care industry or possibly to be used in
the same manner as fluid milk. The
dietary products packaged in other than
hermetically sealed containers may or
may not have the same form and
intended use as those in hermetically
sealed containers. It is therefore not
reasonable that they should
automatically be similarly classified.
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Dietary products (meal replacements)
should be excluded from the fluid milk
product definition and should be
considered Class II products if they are
packaged in hermetically sealed
containers or if it is demonstrated
otherwise that the intended use is for
specialized health care purposes or
medically required meal substitution.

Based on the record, the products in
question have been produced to help
consumers with various dietary or
digestive problems achieve sufficient
nutritional intake through a drinkable
alternative to solid foods. These
products traditionally have added
vitamins, minerals, and proteins to
achieve a nutritional equivalent to a
“typical” meal. In addition, these
products are packaged in hermetically
sealed containers to maintain a long
shelf life for easy handling in nursing
homes and hospitals. These products
continue to be Class II products. Similar
meal replacement products not
packaged in hermetically sealed
containers (brick packs or gable topped
containers) should be considered as
Class II products regardless of where
they are marketed if they can be shown
to be intended for the same specialized
dietary use as a product sold in a
hermetically sealed container with the
same limited use. However, fortified
milk products not intended for dietary
use (meal replacements) that are
available for a more generalized use that
would broadly compete with fluid milk
will not be exempted from the fluid
milk product definition.

Numerous comments and exceptions
were filed in response to the
Recommended Decision that are in
opposition to the elimination of
packaging and the addition of “sold to
the health care industry” as criteria for
excluding milk based dietary use (meal
replacement) products from the
definition of a fluid milk product. Much
of the opposition concerned the
definition of “sold to the health care
industry” and the application of such a
criteria. Several comments suggested
that products sold to retail stores might
be classified differently than products
sold to nursing homes or hospitals.
Based on the evidence presented in
exceptions, this decision removes the
distribution channel reference in the
fluid milk product definition to prevent
the potential dual classification of a
product.

As noted by DFA, et al., in its
exceptions to the Recommended
Decision, USDA did not receive any
proposals to change the classification of
supplements for dietary use that contain
milk-derived ingredients such as ready-
to-drink high protein products.

Beverages containing milk-derived
ingredients, such as high protein drinks,
are typically packaged in hermetically
sealed containers and are currently
classified as Class II products. Such
beverages may include fruit flavored re-
hydrating sports drinks, bottled teas,
carbonated soft drinks and bottled
waters which may contain milk-derived
ingredients, usually in the form of whey
proteins. Because this final decision
provides for primary reliance on
compositional standards rather than on
intended form and use, products such as
these need to be specifically exempted
from the fluid milk product definition
even if they otherwise meet the
definition’s compositional standards.
Such products are clearly not the same
as other named fluid milk products of
the definition and are not used in a
manner consistent with beverage milk.
These products may often be used to
supplement nutritional needs, but are
not used or considered to be a meal
replacement. Such products, packaged
in hermetically sealed containers, will
be exempted from the fluid milk
product definition.

Exceptions to the Recommended
Decision assert that expanding
exemptions of products from the fluid
milk product definition would result in
lower producer revenue. The record of
this proceeding lacks the data to
conclude that exempting certain milk-
based or milk containing products, or
reclassifying current products from one
class to another, will harm producer
revenue.

Proposal 5 called for, in part,
retaining the 6.5 percent nonfat solids
criterion and giving the Department the
flexibility to include other dairy-based
products that fell below 6.5 percent
nonfat solids as fluid milk products. At
the hearing, the proposal was modified
to require the Department to first make
other determinations and to conduct
studies before a classification
determination is made on whether the
product meets the fluid milk product
definition.

Specifically, the modified proposal
would require the Department to
determine if a product competes
directly and substantially with Food
and Drug Administration defined milk
products and also included five other
criteria the Department would have to
satisfy before a written determination of
fluid milk product classification could
be issued. The modified proposal
further required that more than three
million pounds of the product be sold
in a marketing area per month before the
product would be defined as a fluid
milk product even if the product met all
of the five criteria.

The multi-criteria features of Proposal
5, as modified, are not consistent with
the adopted primary consideration to
compositional standards and the
requirement to classify milk on the basis
of form and intended use as provided
for in section 608(c)(5)(A) of the Act and
are not adopted. Requiring a comparison
of retail prices and advertising, and
examination of the substitutability
between the new product and already
defined fluid milk products does not
conform to the primary reliance on
compositional standards or form and
intended use in determining whether a
product meets the fluid milk product
definition. No significant improvements
to product classification determinations
would be achieved. Therefore Proposal
5 is denied.

A modification to Proposal 7 made at
the hearing is not adopted. This
modification sought to require the
Department to hold a hearing to
determine the classification of a new
product “made by new technology.”
Such requirement is not necessary for
the same reasons in determining that
Proposal 5 and all of its modifications
are not adopted. The need to
incorporate a specific requirement to
hold a hearing is not necessary since it
is already available.

A number of opponents of proposals
seeking to change the fluid milk product
definition argued that there must
necessarily exist a current problem or
the existence of disorderly marketing
conditions before amendments to the
provisions of Federal milk marketing
orders can be made. Based on the
evidence, this decision disagrees with
such arguments. Actions to preserve the
integrity of the regulatory system have
historically been taken to avoid
problems with the goal of maintaining
orderly marketing conditions.
Amending the orders to prevent
disorderly marketing conditions from
arising is reasonable and consistent with
ensuring and maintaining orderly
conditions and equity among producers
and handlers. In light of the changing
marketing conditions, it is especially
reasonable and appropriate to provide
standards that can address both
immediate and future needs of a rapidly
changing industry brought about by new
technology.

Some witnesses testified that even if
a product meets the fluid milk product
definition, the intended use of that
product should be considered for
assigning the product to the most
appropriate class use. In this regard, if
the intended use of the product is a food
item that does not compete with
traditional fluid milk in the
marketplace, the product should be
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exempted from the fluid milk product
definition. The most notable products of
this characteristic are drinkable yogurts
that, while drinkable, are not intended
to be used as a beverage. The record
reveals that some products such as
drinkable yogurts are marketed as a food
item to supplement or even replace a
meal and intended to be used as a quick
and easy way to carry a snack. This
differentiates their intended use from
fluid milk products consumed as
beverages. The record indicates that
these products are not marketed side-by-
side with fluid milk products in retail
outlets. Instead, they are positioned
alongside other Class II products such as
spoonable yogurts in cups. It is
reasonable to conclude that drinkable
yogurts are yogurt in fluid form and not
flavored drinks and are sufficiently
different in intended use from other
fluid milk products to warrant their
exemption from the fluid milk product
definition.

A portion of Proposal 9 referred to
drinkable yogurt having a protein
standard of “* * * no more than 2.2
percent skim milk protein * * *” given
that it contained a minimum amount (20
percent) of yogurt. As just discussed
above, several witnesses testified to the
fact, and the consumer surveys and
marketplace data provided by Dannon
and General Mills explained how yogurt
containing products (e.g. drinkable
yogurt) are fundamentally different from
fluid milk. No protein standard is
adopted for drinkable yogurt because
the 20 percent yogurt content
requirement differentiates these
products and assures they are not in
competition with fluid milk.

Nevertheless, it is reasonable to
establish a minimum level of yogurt that
needs to be contained in the finished
product to differentiate them from
flavored beverages while at the same
time identifying the drinkable yogurt as
a yogurt product. No record evidence
was presented by manufacturers of
yogurt-containing beverages to
demonstrate that a 20 percent minimum
yogurt standard would cause some
yogurt beverages to be classified as fluid
milk products and others not. Therefore
based on record evidence, it is
reasonable to estimate that the current
yogurt content of these products is
above the proposed 20 percent
minimum.

Accordingly, drinkable yogurt
containing at least 20 percent yogurt by
weight should be considered a yogurt
product and as such exempt from the
fluid milk product definition. The
yogurt contained in exempted drinkable
yogurt still must meet the yogurt, low-
fat yogurt, or fat-free yogurt standard of

identity as defined by the FDA (21 CFR
131.200-131.206) and the manufacture
of the yogurt mass must be an
identifiable and quantifiable step in the
formulation process of the drinkable
yogurt.

Opponents of excluding drinkable
yogurts from the fluid milk product
definition stressed that drinkable
yogurts should not be excluded because
they are beverages and packaged
similarly to other fluid milk products.
Opponents are of the opinion that
drinkable yogurts are fluid milk
products because they are comparable to
flavored or cultured fluid milk products.
Drinkable yogurts do have several
characteristics similar to listed fluid
milk products—they can be used as a
beverage and are similarly packaged.
There are, however, other characteristics
that differentiate drinkable yogurts from
fluid milk products, as the record
indicates. These characteristics include,
in most cases, a different consistency
than the fluid milk products, a
significant volume of added yogurt, the
addition of fruit and not just flavorings,
and live and active cultures supplied by
the yogurt.

The differences between listed fluid
milk products and drinkable yogurts
warrant the exclusion of drinkable
yogurts containing at least 20 percent
yogurt from being defined as a fluid
milk product. Drinkable products with
less than 20 percent yogurt will be
considered fluid milk products. The
milk ingredients (including the yogurt
portion) contained in those products
with less than 20 percent yogurt will be
priced at the Class I price. The
Recommended Decision proposed the
yogurt portion of these Class I products
not be subject to a Class I “upcharge.”
Fonterra’s exceptions objected to the
yogurt content not being priced as Class
I as would other milk ingredients in the
fluid milk product. Since these
beverages with less than 20 percent
yogurt will be considered a fluid milk
product, it is consistent to price the
milk ingredients in such products the
same as other Class I beverages.

Bravo!, et al., which supported
excluding drinkable yogurts from the
fluid milk product definition, proposed,
as did Lifeway Foods separately at the
hearing, to also exclude kefir. The
evidence provided to support excluding
kefir from the fluid milk product
definition identified kefir as a cultured
product similar to drinkable yogurt that,
like yogurt, contains live and active
cultures. While cultured beverages are
one of the listed products in the fluid
milk product definition, the record
shows kefir’s several similarities to
drinkable yogurts provide a reasonable

basis to conclude that the milk used in
kefir products should be classified in
the same way as milk used in drinkable
yogurt products. NMPF argued that kefir
should not be exempt because no
standard of identity exists to identify
what is and is not kefir. While kefir has
no standard of identity, cultured milk
requirements are described by the U.S.
Food and Drug Administration (FDA)
(21 CFR 131.112) and kefir is
specifically listed as such a product.
Therefore, as with drinkable yogurts
containing at least 20 percent yogurt by
weight, kefir should be exempt from the
fluid milk product definition.

Producer groups were concerned
about the Recommended Decision’s
effect on producer income. The
exclusion of certain drinkable yogurts
and kefir from the fluid milk product
definition will have a minimal impact
on the resulting uniform prices to
producers. According to the record the
volume of drinkable yogurt or kefir type
beverages was less than one-half of one
percent of the packaged fluid milk
products distributed in 2004. For 2004,
it is estimated that if all of the current
drinkable yogurt and kefir beverages
had been Class II, the impact on
producers, either through the uniform
price or producer price differential,
would have been a $0.0026 per
hundredweight reduction on the more
than 103 billion pounds of producer
milk pooled on Federal orders.

NMPF argued that the form and use
of drinkable yogurt is the same as the
products listed in the fluid milk
products definition. It could be asserted
that drinkable yogurt is a beverage
similar to some of the listed fluid milk
products and it is made in this form
with the intention of people drinking
the product. However, the similarity
ends there and the record evidence
establishes numerous differences which
support drinkable yogurt and kefir to
not be treated as fluid milk products. As
pointed out in the Recommended
Decision and by proponents of both
Proposals 8 and 9 in their comments,
drinkable yogurt is marketed with
yogurt and competes with yogurt
products in the marketplace and not
with fluid milk products. As indicated
by a proponent for exempting drinkable
yogurt from the fluid milk product
definition, it is made by blending yogurt
into a liquid. This is significantly
different from flavored drinks in which
flavoring is added to a fluid milk
product. As a practical point, drinkable
yogurts do not fulfill the same intended
use as fluid milk products in the home
or commercially. For example, they are
not intended to be added to tea or
coffee, or poured on cereals, fruits and
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other foods, and to be consumed as a
beverage.

NMPF, in their exceptions to the
Recommended Decision, pointed out
that the FDA may change the standard
of identity of yogurt and therefore it is
inappropriate to use the current FDA
standard of identity as a criterion in
determining that drinkable yogurt
which contains more than 20 percent
yogurt is not a fluid milk product.
NMPF exceptions also opposed the
exemption of kefir from the fluid milk
product definition for many of the same
reasons for exempting drinkable yogurt.
As NMPF correctly notes, kefir is a
cultured fermented beverage. A cultured
fermented beverage such as kefir is
equally dissimilar to the other listed
fluid milk products as these described
drinkable yogurts.

After careful review and
consideration of the record evidence
and the reasons as stated above, this
decision concludes that drinkable
yogurt containing at least 20 percent
yogurt by weight, and kefir should not
be defined as fluid milk products. As
such, this determination represents the
adoption of Proposal 8, the requirement
that drinkable yogurt products contain
at least 20 percent yogurt by weight to
be excluded from the fluid milk product
definition as included in Proposal 9,
and the proposal of Bravo!, et al., as
well as Lifeway Foods that kefir be
exempt from the fluid milk product
definition. Milk used to produce these
products will be classified as a Class II
use of milk.

Rulings on Proposed Findings and
Conclusions

Briefs, proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions, and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Northeast and
other marketing orders were first issued
and when they were amended. The
previous findings and determinations
are hereby ratified and confirmed,
except where they may conflict with
those set forth herein.

(a) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of the
Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing areas, and the
minimum prices specified in the
tentative marketing agreements and the
orders, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest;

(c) The tentative marketing
agreements and the orders, as hereby
proposed to be amended, will regulate
the handling of milk in the same
manner as, and will be applicable only
to persons in the respective classes of
industrial and commercial activity
specified in, marketing agreements upon
which a hearing has been held; and

(d) All milk and milk products
handled by handlers, as defined in the
tentative marketing agreements and the
orders as hereby proposed to be
amended, are in the current of interstate
commerce or directly burden, obstruct,
or affect interstate commerce in milk or
its products.

Rulings on Exceptions

In arriving at the findings and
conclusions, and the regulatory
provisions of this decision, each of the
exceptions received was carefully and
fully considered in conjunction with the
record evidence. To the extent that the
findings and conclusions and the
regulatory provisions of this decision
are at variance with any of the
exceptions, such exceptions are hereby
overruled for the reasons previously
stated in this decision.

Marketing Agreement and Order

Annexed hereto and made a part
hereof are two documents: A Marketing
Agreement regulating the handling of
milk, and an Order amending the orders
regulating the handling of milk in the
Northeast and other marketing areas,
which has been decided upon as the
detailed and appropriate means of
effectuating the foregoing conclusions.

It is hereby ordered that this entire
decision and the two documents
annexed hereto be published in the
Federal Register.

Referendum Order To Determine
Producer Approval; Determination of
Representative Period; and Designation
of Referendum Agent

It is hereby directed that a referenda
be conducted and completed on or
before the 30th day from the date this
decision is published in the Federal
Register, in accordance with the
procedures for the conduct of referenda
[7 CFR 900.300-311], to determine
whether the issuance of the orders as
amended and hereby proposed to be
amended, regulating the handling of
milk in the Northeast, Appalachian,
Florida, Southeast, Upper Midwest,
Central, Mideast, Pacific Northwest,
Southwest and Arizona marketing areas
is approved or favored by producers, as
defined under the terms of the order, as
amended and as hereby proposed to be
amended, who during such
representative period were engaged in
the production of milk for sale within
the aforesaid marketing areas.

The representative period for the
conduct of such referenda is hereby
determined to be June 2009.

The agents of the Secretary of
Agriculture to conduct such referenda
are hereby designated to be the
respective market administrators of the
aforesaid orders.

List of Subjects in 7 CFR Part 1000
Milk marketing orders.

Order Amending the Orders Regulating
the Handling of Milk in the Northeast
and Other Marketing Areas

This order shall not become effective
until the requirements of § 900.14 of the
rules of practice and procedure
governing proceedings to formulate
marketing agreements and marketing
orders have been met.

Findings and Determinations

The findings and determinations
hereinafter set forth supplement those
that were made when the orders were
first issued and when they were
amended. The previous findings and
determinations are hereby ratified and
confirmed, except where they may
conflict with those set forth herein.

(a) Findings. A public hearing was
held upon certain proposed
amendments to the tentative marketing
agreements and to the orders regulating
the handling of milk in the Northeast
and other marketing areas. The hearing
was held pursuant to the provisions of
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), and the applicable rules of
practice and procedure (7 CFR part 900).
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Upon the basis of the evidence
introduced at such hearing and the
record thereof, it is found that:

(1) The said orders as hereby
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(2) The parity prices of milk, as
determined pursuant to Section 2 of the
Act, are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the aforesaid marketing
areas. The minimum prices specified in
the orders as hereby amended are such
prices as will reflect the aforesaid
factors, insure a sufficient quantity of
pure and wholesome milk, and be in the
public interest;

(3) The said orders as hereby
amended regulate the handling of milk
in the same manner as, and are
applicable only to persons in the
respective classes of industrial or
commercial activity specified in, a
marketing agreement upon which a
hearing has been held; and

(4) All milk and milk products
handled by handlers, as defined in the
marketing agreements and the orders as
hereby amended, are in the current of
interstate commerce in milk or its
products.

Order Relative to Handling

It is therefore ordered, that on and
after the effective date hereof, the
handling of milk in the Northeast and
other marketing areas shall be in
conformity to and in compliance with
the terms and conditions of the order, as
amended, and as hereby amended, as
follows:

For the reasons set forth in the
preamble, 7 CFR part 1000 is proposed
to be amended as follows:

PART 1000—GENERAL PROVISIONS
OF FEDERAL MILK MARKETING
ORDERS

1. The authority citation for 7 CFR
Part 1000 continues to read as follows:

Authority: 7 U.S.C. 601-674, and 7253.

2.In §1000.15 paragraphs (a) and
(b)(1) are revised to read as follows:

§1000.15 Fluid milk product.

(a) Except as provided in paragraph
(b) of this section, fluid milk product
shall mean any milk products in fluid
or frozen form that are intended to be
used as beverages containing less than
9 percent butterfat and 6.5 percent or
more nonfat solids or 2.25 percent or
more true milk protein. Sources of such
nonfat solids/protein include but are not
limited to: Casein, whey protein

concentrate, milk protein concentrate,
dry whey, caseinates, lactose, and any
similar dairy derived ingredient. Such
products include, but are not limited to:
Milk, fat-free milk, lowfat milk, light
milk, reduced fat milk, milk drinks,
eggnog and cultured buttermilk,
including any such beverage products
that are flavored, cultured, modified
with added or reduced nonfat solids,
sterilized, concentrated, or
reconstituted. As used in this part, the
term concentrated milk means milk that
contains not less than 25.5 percent, and
not more than 50 percent, total milk
solids.

(b) * * *

(1) Any product that contains less
than 6.5 percent nonfat milk solids or
contains less than 2.25 percent true milk
protein; whey; plain or sweetened
evaporated milk/skim milk; sweetened
condensed milk/skim milk; yogurt
containing beverages with 20 or more
percent yogurt by weight and kefir;
products especially prepared for infant
feeding or dietary use (meal
replacement) that are packaged in
hermetically sealed containers; and
products that meet the compositional
standards specified in paragraph (a) of
this section but contain no fluid milk
products included in paragraph (a) of

this section.
* * * * *

3. In §1000.40 paragraphs (b)(2)(iii)
and (b)(2)(vi) are revised to read as
follows:

§1000.40 Classes of utilization.

* * * * *

(b) * kx *

(2) * % %

(iii) Aerated cream, frozen cream, sour
cream, sour half-and-half, sour cream
mixtures containing nonmilk items;
yogurt, including yogurt containing
beverages with 20 percent or more
yogurt by weight and kefir, and any
other semi-solid product resembling a
Class II product;

* * * * *

(vi) Products especially prepared for
infant feeding or dietary use (meal
replacements) that are packaged in
hermetically sealed containers and
products that meet the compositional
standards of § 1000.15(a) but contain no
fluid milk products included in
§1000.15(a);

* * * * *

4. In §1000.43 paragraph (c) is revised
to read as follows:

§1000.43 General classification rules.
* * * * *

(c) If any of the water but none of the
nonfat solids contained in the milk from

which a product is made is removed
before the product is utilized or
disposed of by the handler, the pounds
of skim milk in such product that are to
be considered under this part as used or
disposed of by the handler shall be an
amount equivalent to the nonfat milk
solids contained in such product plus
all of the water originally associated
with such solids. If any of the nonfat
solids contained in the milk from which
a product is made are removed before
the product is utilized or disposed of by
the handler, the pounds of skim milk in
such product that are to be considered
under this part as used or disposed of
by the handler shall be an amount
equivalent to the nonfat milk solids
contained in such product plus all of
the water and nonfat solids originally
associated with such solids determined
on a protein equivalent basis.

* * * * *

Note: The following will not appear in the
Code of Federal Regulations.

Marketing Agreement Regulating the
Handling of Milk in Certain Marketing
Areas

The parties hereto, in order to
effectuate the declared policy of the Act,
and in accordance with the rules of
practice and procedure effective
thereunder (7 CFR part 900), desire to
enter into this marketing agreement and
do hereby agree that the provisions
referred to in paragraph I hereof, as
augmented by the provisions specified
in paragraph II hereof, shall be and are
the provisions of this marketing
agreement as if set out in full herein.

I. The findings and determinations,
order relative to handling, and the
provisions of § to 1 all
inclusive, of the order regulating the
handling of milk in the 2
marketing area (7 CFR part 3);
and

II. The following provisions:

§ 4 Record of milk handled
and authorization to correct
typographical errors.

(a) Record of milk handled. The
undersigned certifies that he/she
handled during the month of

5, hundredweight
of milk covered by this marketing
agreement.

(b) Authorization to correct
typographical errors. The undersigned
hereby authorizes the Deputy
Administrator, or Acting Deputy

1First and last section of order.

2Name of order.

3 Appropriate part number.

4Next consecutive section number.

5 Appropriate representative period for the order.



Federal Register/Vol. 75, No. 113/Monday, June 14, 2010/Proposed Rules

33553

Administrator, Dairy Programs,
Agricultural Marketing Service, to
correct any typographical errors which
may have been made in this marketing
agreement.

Effective date. This marketing
agreement shall become effective upon
the execution of a counterpart hereof by
the Department in accordance with
Section 900.14(a) of the aforesaid rules
of practice and procedure.

In Witness Whereof, The contracting
handlers, acting under the provisions of
the Act, for the purposes and subject to
the limitations herein contained and not
otherwise, have hereunto set their
respective hands and seals.

Signature
By (Name)

(Title)

(Address)

(Seal)
Attest

Dated: May 21, 2010.
Rayne Pegg,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-12771 Filed 6-11-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 23

[Docket No. CE307; Notice No. 23—10-01—
SC]

Special Conditions: AeroMech,
Incorporated; Hawker Beechcraft
Corporation, Model B200 and Other
Aircraft Listed in Table 1, Approved
Model List (AML); Installation of MD835
Lithium lon Battery

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the AeroMech,
Incorporated; Hawker Beechcraft
Corporation, model B200 and other part
23 aircraft listed on the AML. These
airplanes as modified by AeroMech,
Incorporated will have a novel or
unusual design feature(s) associated

with installation of the Mid-Continent
Instruments MD835 Lithium Ion (Li-ion)
battery. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These proposed special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: We must receive your comments
by July 14, 2010.

ADDRESSES: Mail two copies of your
comments to: Federal Aviation
Administration, Regional Counsel,
ACE-7, 901 Locust, Room 506, Kansas
City, Missouri 64106. You may deliver
two copies to the Small Airplane
Directorate at the above address. Mark
your comments: Docket No. CE307. You
may inspect comments in the Rules
Docket weekdays, except Federal
holidays, between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
James Brady, Regulations and Policy
Branch, ACE-111, Federal Aviation
Administration, Small Airplane
Directorate, Aircraft Certification
Service, 901 Locust, Kansas City, MO
64106; telephone (816) 329-4132;
facsimile (816) 329—-4090.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested persons to
submit written data, views, or
arguments as they desire. The most
helpful comments reference a specific
portion of the special conditions,
explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You may inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4 p.m., Monday through Friday, except
Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments

TABLE 1—APPROVED MODEL LIST

filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.

If you want the FAA to acknowledge
receipt of your comments on this
proposal, include with your comments
a pre-addressed, stamped postcard on
which the docket number appears. We
will stamp the date on the postcard and
mail it back to you.

Background

On September 18, 2009, AeroMech,
Incorporated applied for a supplemental
type certificate AML for installation of
the Mid-Continent Instruments MD835
Li-ion battery in the Hawker Beechcraft
Corporation, B200 and other aircraft
listed on the AML. The AML covers part
23 aircraft that currently use the PS-835
lead-acid emergency battery.

The current regulatory requirements
for part 23 airplanes do not contain
adequate requirements for the
application of Li-ion batteries in
airborne applications. AeroMech,
Incorporated proposes to replace an
existing L-3 Communications PS-835
lead-acid emergency battery with a Mid-
Continent Instruments MD835 Li-ion
battery on part 23 aircraft currently
equipped with the PS—835 battery. This
type of battery possesses certain failure,
operational, and maintenance
characteristics that differ significantly
from that of the nickel cadmium (Ni-Cd)
and lead-acid rechargeable batteries
currently approved in other normal,
utility, acrobatic, and commuter
category airplanes.

Type Certification Basis

Under the provisions of § 21.101,
AeroMech, Incorporated must show that
the Hawker Beechcraft Corporation
B200 and other aircraft listed on the
AML continue to meet the applicable
provisions of the regulations
incorporated by reference in the type
certificate of each model listed and the
applicable regulations in effect on the
date of application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The certification
basis for each model qualified for this
modification is detailed below.

Aircraft make Aircraft model TCDS Certification basis for alteration
Aero Vodochody .......... AC 270 .o A58CE Rev 3 ............. 14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.
Cessna ......ccccvveeeeeennn, N A28CE .....ooeeieeien 14 CFR part 23 amdt 23-59, except for 14

CFR 23.1308.



33554

Federal Register/Vol. 75, No. 113/Monday, June 14, 2010/Proposed Rules

TABLE 1—APPROVED MODEL LIST—Continued

Certification basis for alteration

Aircraft make Aircraft model TCDS
CessnNa ...cceeeeieeeeieenn. 401, 402, 411, 414, 421, 425 ....ccoeeveeeeen. A7CE ..o
CessnNa ....ccccevvcveeiieenne. 501, 551 oo A27CE Rev 17 ...........
CessnNa ...cccccevvcveeiinenne. 525, 525A, 525B, ....cccccieiiieieeeee e A1WI Rev 17 ..............
CessNa ....ccccevecveevieenne. 510 e A00014WI Rev 3 ........
Dornier ....cccoooveeiieeens 228-100/-101/-200/-201/—202/-212 ............. A16EU ..o
Embraer .......cccoeeeieens EMB=500 ....ccootiiiiiiiieiiienee e A59CE Rev O .............
Embraer .........ccccueeee.. EMB-110P1, EMB110P2 .........cccvmiiieeieens A21SO Rev 6 .............
Hawker Beechcraft ...... C90, C90A, C90GT, B90, E90, H90, C90GTi | 3A20 Rev 69 ..............

Hawker Beechcraft

Hawker Beechcraft

Hawker Beechcraft

Learjet

M7 Aerospace

Pacific Aerospace ........ £310) SR
Piaggio ....ccoocvevriiiieenns P—180 ..ooeriiiiiiiieene
Pilatus .....ccccovvvecerenen. PC—12 ..
Socata ...cccceeiieeniiienns TBM 700 ....cccovvevenene

Twin Commander ........
695A, 695B.
Viking Air

200, 200C, 200CT, 200T, B200, B200C,
B200CT, B200GT, B200CGT B200T, 300,
300LW, B300, B300C, 1900C, 1900D.

99, 99A, A99, A99A, B99, C99

680, 680E, 680F, 680FL, 680T, 680V, 680W,
681, 690, 690A, 690B, 690C, 690D, 695,

DHC-6-1/-100/-~200/-300

A14CE Rev 37

A00010WI Rev 8

A5CE Rev 10

A5SW Rev 26

A50CE Rev 3

A59EU Rev 18

A78EU Rev 19

AG0EU Rev 18

2A4 Rev 47

A9EA Rev 13

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14
CFR 23.1308.

14 CFR part 23 amdt 23-59, except for 14

CFR 23.1308.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 23) do not contain
adequate or appropriate safety standards
for the Hawker Beechcraft Corporation,
B200 and other aircraft listed on the
AML, because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16. The FAA issues special
conditions, as defined in § 11.19, under
§ 11.38 and they become part of the type
certification basis under § 21.101.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate AML
to modify any other model to
incorporate the same or similar novel or
unusual design feature, the special
conditions would also apply to the other
model under §21.101.

Novel or Unusual Design Features

The Hawker Beechcraft Corporation,
B200 and other aircraft listed on the

AML will incorporate the following
novel or unusual design features:

AeroMech, Incorporated proposes to
replace an existing L—3
Communications PS-835 lead-acid
emergency battery with a Mid-Continent
Instruments MD835 Li-ion battery on
part 23 aircraft currently equipped with
the PS—835 battery. This type of battery
possesses certain failure, operational
characteristics, and maintenance
requirements that differ significantly
from that of the Ni-Cd and lead-acid
rechargeable batteries currently
approved in other normal, utility,
acrobatic, and commuter category
airplanes.

Discussion

The applicable part 21 and part 23
airworthiness regulations governing the
installation of batteries in general
aviation airplanes, including § 23.1353
were derived from Civil Air Regulations
(CAR 3) as part of the recodification that
established 14 CFR part 23. The battery

requirements, which were identified as
§ 23.1353, were basically a rewording of
the CAR requirements that did not add
any substantive technical requirements.
An increase in incidents involving
battery fires and failures that
accompanied the increased use of Ni-Cd
batteries in airplanes resulted in
rulemaking activities on the battery
requirements for business jet and
commuter category airplanes. These
regulations were incorporated into
§23.1353(f) and (g), which apply only to
Ni-Cd battery installations.

The proposed use of Li-ion batteries
on the Hawker Beechcraft Corporation,
B200 and other aircraft listed on the
AML has prompted the FAA to review
the adequacy of the existing battery
regulations with respect to that
chemistry. As the result of this review,
the FAA has determined that the
existing regulations do not adequately
address several failure, operational, and
maintenance characteristics of Li-ion
batteries that could affect safety of the
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battery installation and the reliability of
the electrical power supply on the
Hawker Beechcraft Corporation, B200
and other aircraft listed on the AML.

Li-ion batteries in general are
significantly more susceptible to
internal failures that can result in self-
sustaining increases in temperature and
pressure (i.e., thermal runaway) than
their Ni-Cd and lead-acid counterparts.
This is especially true for overcharging
a Li- ion, which will likely result in
explosion, fire, or both. Certain types of
Li-ion batteries pose a potential safety
problem because of the instability and
flammability of the organic electrolyte
employed by the cells of those batteries.
The severity of thermal runaway
increases with increasing battery
capacity due to the higher amount of
electrolyte in large batteries.

If the discharge of the cells is below
a typical voltage of 3.0 volts on some
versions of Li-ion batteries, they will
subsequently no longer accept a charge.
This loss of capacity may not be
detected by the simple voltage
measurements commonly available to
flight crews as a means of checking
battery status, a problem shared with
Ni-Cd batteries.

Unlike Ni-Cd and lead-acid cells,
some types of Li-ion cells employ
electrolytes that are known to be
flammable. This material can serve as a
source of fuel for an external fire in the
event of a breach of the cell container.

The intent of these special conditions
is to establish appropriate airworthiness
standards for Li-ion battery installations
in the Hawker Beechcraft Corporation,
B200 and other aircraft listed on the
AML. Special conditions also ensure, as
required by § 23.601, that these battery
installations do not possess hazardous
or unreliable design characteristics.
These special conditions adopt the
following requirements as a means of
addressing these concerns:

(1) Inclusion of those sections of
§ 23.1353 that are applicable to Li-ion
batteries.

(2) Inclusion of the flammable fluid
fire protection requirements of § 23.863.
In the past, this rule was not applied to
the batteries of business jet or commuter
category airplanes since the electrolytes
utilized in lead-acid and Ni-Cd batteries
are not considered to be flammable.

(3) Addition of new requirements to
address the potential hazards of
overcharging and over discharging that
are unique to Li-ion battery designs.

(4) Addition of maintenance
requirements to ensure that batteries
used as spares are maintained in an
appropriate state of charge (SOC).

Applicability

As discussed above, these special
conditions are applicable to the Hawker
Beechcraft Corporation, B200 and other
aircraft listed on the AML. Should
AeroMech, Incorporated apply at a later
date for a supplemental type certificate
to modify any other model on the AML
to incorporate the same novel or
unusual design feature, the special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on the
Hawker Beechcraft Corporation, B200
and other aircraft listed on the AML. It
is not a rule of general applicability, and
it affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 23

Aircraft, Aviation safety, Signs and
symbols.

Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, and
44701; 14 CFR 21.16 and 21.101; and 14 CFR
11.38 and 11.19.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Hawker
Beechcraft Corporation, B200 and other
aircraft listed on the AeroMech,
Incorporated airplanes AML.

The Federal Aviation Administration
proposes that the following Special
Conditions (SC) be applied to all part 23
airplanes equipped with MD-835 Li-ion
batteries in lieu of the requirements of
§23.1353(a), (b), (c), (d), and (e),
Amendment 23-49 through 23-59.

SC 23.1353, Storage battery design
and installation.

Li-ion batteries and battery
installations on part 23 airplanes
equipped with existing PS—835 batteries
must be designed and installed as
follows:

(1) Safe cell temperatures and
pressures must be maintained during
any probable charging or discharging
condition, or during any failure of the
charging or battery monitoring system
not shown to be extremely remote. The
Li-ion battery installation must be
designed to preclude explosion or fire in
the event of those failures.

(2) Li-ion batteries must be designed
to preclude the occurrence of self-
sustaining, uncontrolled increases in
temperature or pressure.

(3) No explosive or toxic gasses
emitted by any Li-ion battery in normal
operation or as the result of any failure
of the battery charging or monitoring
system, or battery installation not
shown to be extremely remote, may
accumulate in hazardous quantities
within the airplane.

(4) Li-ion batteries that contain
flammable fluids must comply with the
flammable fluid fire protection
requirements of § 23.863(a) through (d).

(5) No corrosive fluids or gases that
may escape from any Li-ion battery may
damage airplane structure or essential
equipment.

(6) Each Li-ion battery installation
must have provisions to prevent any
hazardous effect on structure or
essential systems that may be caused by
the maximum amount of heat the
battery can generate during a short
circuit of the battery or of its individual
cells.

(7) Li-ion battery installations must
have—

(i) A system to control the charging
rate of the battery automatically so as to
prevent battery overheating or
overcharging, or

(ii) a battery temperature sensing and
over-temperature warning system with a
means for automatically disconnecting
the battery from its charging source in
the event of an over-temperature
condition, or

(iii) a battery failure sensing and
warning system with a means for
automatically disconnecting the battery
from its charging source in the event of
battery failure.

(8) Any Li-ion battery installation
whose function is required for safe
operation of the airplane must
incorporate a monitoring and warning
feature that will provide an indication
to the appropriate flight crewmembers
whenever the capacity and state of
charge (SOC) of the batteries have fallen
below levels considered acceptable for
dispatch of the airplane.

(9) The Instructions for Continued
Airworthiness (ICA) must contain
recommended manufacturer’s
maintenance and inspection
requirements to ensure that batteries,
including single cells, meet a safety
function level essential to the aircraft’s
continued airworthiness.

(i) The ICA must contain operating
instructions and equipment limitations
in an installation maintenance manual.

(ii) The ICA must contain installation
procedures and limitations in a
maintenance manual sufficient to
ensure that cells or batteries, when
installed according to the installation
procedures, still meet safety functional
levels essential to the aircraft’s
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continued airworthiness. The
limitations must identify any unique
aspects of the installation.

(iii) The ICA must contain corrective
maintenance procedures to functionally
check battery capacity at manufacturer’s
recommended inspection intervals.

(iv) The ICA must contain scheduled
servicing information to replace
batteries at manufacturer’s
recommended replacement time.

(v) The ICA must contain
maintenance and inspection
requirements to visually check for a
battery and/or charger degradation.

(10) Batteries in a rotating stock
(spares) that have experienced degraded
charge retention capability or other
damage due to prolonged storage must
be functionally checked at
manufacturer’s recommended
inspection intervals.

(11) If the Li-ion battery application
contains software and/or complex
hardware, in accordance with AC 20—
115B and AC 20-152, they should be
developed to the standards of DO-178B
for software and DO-254 for complex
hardware.

(12) The Li-ion battery must meet
TSO C179.

These special conditions are not
intended to replace § 23.1353 in the
certification basis of the Hawker
Beechcraft Corporation, B200 and other
aircraft listed on the AML. These special
conditions apply only to Li-ion batteries
and battery installations. The battery
requirements of § 23.1353 would remain
in effect for batteries and battery
installations on Hawker Beechcraft
Corporation, B200 and other aircraft
listed on the AML that do not use Li-
ion batteries.

Issued in Kansas City, Missouri, on June 4,
2010.

Steven W. Thompson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-14195 Filed 6-11-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

Docket No. FAA-2010-0002; Airspace
Docket No. 09—-ANM-32

Proposed Amendment of Class E
Airspace; Port Angeles, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace at William R.
Fairchild International Airport, Port
Angeles, WA. The Ediz Hook
Nondirectional Radio Beacon (NDB) has
been decommissioned and removed.
The FAA is proposing this action for the
safety and management of Instrument
Flight Rules (IFR) operations at the
airport.

DATES: Comments must be received on
or before July 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2010-0002; Airspace
Docket No. 09—ANM-32, at the
beginning of your comments. You may
also submit comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2010-0002 and Airspace Docket No. 09—
ANM-32) and be submitted in triplicate
to the Docket Management System (see
“ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at http://
www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0002 and
Airspace Docket No. 09—ANM-32". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for

comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
“ADDRESSES” section for the address and
phone number) between 9 a.m. and 5
p.m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by amending Class E
surface airspace, and Class E airspace
extending upward from 700 feet above
the surface, at William R. Fairchild
International Airport, Port Angeles, WA.
This action is necessary because the
Ediz Hook NDB was decommissioned
and is no longer operational. This action
would enhance the safety and
management of IFR operations at the
airport.

Class E airspace designations are
published in paragraph 6002 and 6005,
respectively, of FAA Order 7400.9T,
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.
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The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule,
when promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at William R.
Fairchild International Airport, Port
Angeles, WA.

List of Subjects in 14 CFR Part 71

Airspace, incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and

effective September 15, 2009 is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ANM WA, E2 Port Angeles, WA [Amended]

Port Angeles, William R. Fairchild
International, Airport, WA

(Lat. 48°07°13” N., long. 123°29'59” W.)

Within a 4.1-mile radius of the William R.
Fairchild International Airport, and within 3
miles north and 2.2 miles south of the
William R. Fairchild International Airport
079° bearing extending from the 4.1-mile
radius to 11.4 miles east of the airport. This
Class E airspace area is effective during
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANM WA, E5 Port Angeles, WA [Amended]

Port Angeles, William R. Fairchild
International, Airport, WA

(Lat. 48°07"13” N., long. 123°29'59” W.)
Port Angeles CGAS

(Lat. 48°08’28” N., long. 123°24'51” W.)

That airspace extending upward from 700
feet above the surface within a 4.1-mile
radius of the William R. Fairchild
International Airport, and within a 4.1-mile
radius of Port Angeles CGAS, and within 2.7
miles north and 4.3 miles south of the
William R. Fairchild International Airport
079° bearing extending from the 4.1-mile
radius to 11.4 miles east of the airport, and
including the airspace within 1.8 miles either
side of the William R. Fairchild International
Airport 285° bearing extending from the 4.1-
mile radius to 7 miles west of the airport: that
airspace extending upward from 1,200 feet
above the surface bounded on the east by the
west edge of V-495, on the south by V-4, on
the west by long. 124°02’05” W., and on the
north by the United States/Canadian border.

Issued in Seattle, Washington, on May 28,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 201014218 Filed 6—11-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2010-0393; Airspace
Docket No. 10-ANM-2]

Proposed Establishment of Class E
Airspace and Amendment to Class D
Airspace; Troutdale, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Troutdale,
OR, to accommodate aircraft using Non-
directional Radio Beacon (NDB) Global
Positioning System (GPS) Standard
Instrument Approach Procedures
(SIAPs) at Portland-Troutdale Airport.
This action would enhance the safety
and management of instrument flight
rules (IFR) operations at the airport.
This action also would amend the
geographic coordinates of the Class D
airspace area at the airport.

DATES: Comments must be received on
or before July 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2010-0393; Airspace
Docket No. 10-ANM-2, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
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2010-0393 and Airspace Docket No. 10—
ANM-2) and be submitted in triplicate
to the Docket Management System (see
“ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0393 and
Airspace Docket No. 10-ANM-2”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
“ADDRESSES” section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to establish Class E

surface airspace at Portland-Troutdale
Airport, Troutdale, OR. Controlled
airspace is necessary to accommodate
aircraft using NDB, GPS, SIAPs at
Portland-Troutdale Airport, and would
enhance the safety and management of
IFR operations. This action would also
update the geographic coordinates of the
Class D airspace area to be in concert
with the FAA’s National Aeronautical
Charting Office.

Class D and Class E airspace
designations are published in paragraph
5000 and 6002, respectively, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class D and Class E airspace
designation listed in this document will
be published subsequently in this
Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend controlled airspace at Portland-
Troutdale Airport, Troutdale, OR.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009 is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

ANM OR D Portland-Troutdale, OR
[Amended]

Portland-Troutdale Airport, Troutdale, OR
(Lat. 45°32’58” N., long. 122°24’05” W.)
That airspace extending upward from the

surface to and including 2,500 feet MSL

within a 4-mile radius of the Portland-

Troutdale Airport, excluding the portion

within the Portland International Airport,

OR, Class C airspace area. This Class D

airspace area is effective during the specific

dates and times established in advance by a

Notice to Airmen. The effective date and time

will thereafter be continuously published in

the Airport/Facility Directory.

Paragraph 6002 Class E Airspace
Designated as Surface Areas.

* * * * *

ANM OR E2 Portland-Troutdale, OR [New]

Portland-Troutdale Airport, Troutdale, OR
(Lat. 45°32’58” N., long. 122°24'05” W.)
That airspace extending upward from the

surface to and including 2,500 feet MSL

within a 4-mile radius of the Portland-

Troutdale Airport, excluding the portion

within the Portland International Airport,

OR, Class C airspace area.

Lori Andriesen,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2010-14211 Filed 6-11-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1189; Airspace
Docket No. 09-ANM-28]

Proposed Establishment of Class E
Airspace; Toledo, WA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Toledo,
WA, to accommodate aircraft using a
new Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
at Ed Carlson Memorial Field-South
Lewis County Airport. The FAA is
proposing this action to enhance the
safety and management of instrument
flight rules (IFR) operations at the
airport.

DATES: Comments must be received on
or before July 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2009-1189; Airspace
Docket No. 09—ANM-28, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2009-1189 and Airspace Docket No. 09—
ANM-28) and be submitted in triplicate

to the Docket Management System (see
“ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2009-1189 and
Airspace Docket No. 09—-ANM-28”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
“ADDRESSES” section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRM’s should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by establishing Class E
airspace extending upward from 700
feet above the surface at Ed Carlson

Memorial Field-South Lewis County
Airport, Toledo, WA. Controlled
airspace is necessary to accommodate
aircraft using the new RNAV (GPS)
SIAP at the airport, and would enhance
the safety and management of IFR
operations.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at Ed
Carlson Memorial Field-South Lewis
County Airport, Toledo, WA.

List of Subjects in 14 CFR Part 71

Airspace, incorporation by reference,
Navigation (air).
The Proposed Amendment
Accordingly, pursuant to the
authority delegated to me, the Federal

Aviation Administration proposes to
amend 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM WA, E5 Toledo, WA [New]

Ed Carlson Memorial Field-South Lewis
County Airport, WA

(Lat. 46°28’38” N., long. 122°48"23” W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of the Ed Carlson Memorial Field-
South Lewis County Airport, and within 1
mile each side of the 074° bearing from the
Airport, extending from the 6.9-mile radius
to 7.9 miles northeast of the airport.

Issued in Seattle, Washington, on May 28,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-14214 Filed 6-11-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA—-2009-1248; Airspace
Docket No. 09-ANM-31]

Proposed Establishment of Class E
Airspace; Fillmore, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace at Fillmore,
UT, to accommodate aircraft using a
new Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
at Fillmore Municipal Airport. The FAA
is proposing this action to enhance the
safety and management of aircraft
operations at the airport.

DATES: Comments must be received on
or before July 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA—-2009-1248; Airspace
Docket No. 09—-ANM-31, at the
beginning of your comments. You may
also submit comments through the
Internet at http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2009-1248 and Airspace Docket No. 09—
ANM-31) and be submitted in triplicate
to the Docket Management System (see
“ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2009-1248 and
Airspace Docket No. 09—ANM-31". The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned

with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air _traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
“ADDRESSES” section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to establish Class E
airspace extending upward from 700
feet above the surface at Fillmore
Municipal Airport, Fillmore, UT.
Controlled airspace is necessary to
accommodate aircraft using the new
RNAYV (GPS) SIAP at the airport, and
would enhance the safety and
management of aircraft operations.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
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regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
Section 106, describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish additional controlled airspace
at Fillmore Municipal Airport, Fillmore,
UT.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM UT E5 Fillmore, UT [New]
Fillmore Municipal Airport, UT
(Lat. 38°57°29” N., long. 112°21'47” W.)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Fillmore Municipal Airport, and

within 2 miles each side of the 039° bearing
extending from the 6.5-mile radius to 11.2
miles northeast of the Airport.

Issued in Seattle, Washington, on May 28,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-14217 Filed 6-11-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2010-0325; Airspace
Docket No. 10-AWP-2]

Proposed Modification of Class E
Airspace; Willcox, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
modify Class E airspace at Willcox, AZ,
to accommodate aircraft using a new
Area Navigation (RNAV) Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
at Cochise County Airport. The FAA is
proposing this action to enhance the
safety and management of aircraft
operations at the airport.

DATES: Comments must be received on
or before July 29, 2010.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590; telephone (202)
366—9826. You must identify FAA
Docket No. FAA-2010-0325; Airspace
Docket No. 10-AWP-2, at the beginning
of your comments. You may also submit
comments through the Internet at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue, SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in

developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA
2010-0325 and Airspace Docket No. 10—
AWP-2) and be submitted in triplicate
to the Docket Management System (see
“ADDRESSES” section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Commenters wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2010-0325 and
Airspace Docket No. 10-AWP-2”. The
postcard will be date/time stamped and
returned to the commenter.

All communications received on or
before the specified closing date for
comments will be considered before
taking action on the proposed rule. The
proposal contained in this action may
be changed in light of comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
Internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s Web page at http://
www.faa.gov/airports_airtraffic/
air traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
“ADDRESSES” section for the address and
phone number) between 9 a.m. and 5
p-m., Monday through Friday, except
federal holidays. An informal docket
may also be examined during normal
business hours at the Northwest
Mountain Regional Office of the Federal
Aviation Administration, Air Traffic
Organization, Western Service Center,
Operations Support Group, 1601 Lind
Avenue, SW., Renton, WA 98057.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, for a copy of Advisory
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Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes the application procedure.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 to modify Class E
airspace at Cochise County Airport,
Willcox, AZ. Controlled airspace
extending upward from 700 feet above
the surface is necessary to accommodate
aircraft using the new RNAV (GPS)
SIAPs at Cochise County Airport. This
action would enhance the safety and
management of aircraft operations at the
airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9T, signed August 27, 2009,
and effective September 15, 2009, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in this Order.

The FAA has determined this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation; (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified this proposed rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the U.S. Code. Subtitle 1,
section 106 describes the authority for
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the agency’s
authority. This rulemaking is
promulgated under the authority
described in subtitle VII, part A, subpart
I, Section 40103. Under that section, the
FAA is charged with prescribing
regulations to assign the use of the
airspace necessary to ensure the safety
of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
additional controlled airspace at
Cochise County Airport, Willcox, AZ.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009, and
effective September 15, 2009 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP AZ E5 Willcox, AZ [Modified]

Cochise County Airport, AZ

(Lat. 32°14’44” N., long. 109°53"41” W.)

That airspace extending upward from 700
feet above the surface within 6.5-mile radius
of the Cochise County Airport and within 5
miles each side of the 225° bearing from the
Cochise County Airport extending from the
6.5-mile radius to 14.5 miles southwest of the
Cochise County Airport, and within 5.5 miles
southeast and 4.5 miles northwest of the 055°
bearing from the Cochise County Airport
extending from the 6.5-mile radius to 14.5
miles northeast of the Cochise County
Airport; that airspace extending upward from
1,200 feet above the surface bounded on the
north by lat. 32°22°40” N., long. 109°25’00”
W.; to lat. 32°14’30” N., long. 109°28’00” W.;
to lat. 32°21°20” N., long. 109°58’00” W.; to
lat. 32°30°00” N., long. 109°54’00” W.; thence
to point of beginning.

Issued in Seattle, Washington, on May 26,
2010.
Kevin Nolan,

Acting Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2010-14210 Filed 6—-11-10; 8:45 am]
BILLING CODE 4910-13-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2010-0203-201020; FRL—
9161-4]

Approval and Promulgation of
Implementation Plans and
Designations of Areas for Air Quality
Planning Purposes; Alabama:
Birmingham; Determination of
Attaining Data for the 2006 24-Hour
Fine Particulate Matter Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
determine that the Birmingham,
Alabama, nonattainment area for the
2006 24-hour fine particulate matter
(PM,s) National Ambient Air Quality
Standard (NAAQS) has attained the
2006 24-hour PM, s NAAQS. This
proposed determination is based upon
complete, quality assured, quality
controlled, and certified ambient air
monitoring data for the years 2007-2009
showing that this area has monitored
attainment of the 2006 24-hour PM> s
NAAQS. If this proposed determination
is made final, the requirement for the
State of Alabama to submit an
attainment demonstration and
associated reasonably available control
measures (RACM), reasonable further
progress (RFP) plan, contingency
measures, and other planning State
Implementation Plans (SIPs) related to
attainment of the 2006 24-hour PM, 5
standard for the Birmingham, Alabama,
PM, s nonattainment area, shall be
suspended for as long as this area
continues to meet the 2006 24-hour
PM..s NAAQS.

DATES: Written comments must be
received on or before July 14, 2010.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2010-0203 by one of the following
methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: benjamin.lynorae@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: “EPA-R04—OAR-2010-0203,”
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

5. Hand Delivery or Courier: Lynorae
Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
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Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2010—
0203. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or by e-mail
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the
electronic docket are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning

Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: Joel
Huey, Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. Mr. Huey
may be reached by phone at (404) 562—
9104 or via electronic mail at
huey.joel@epa.gov.
SUPPLEMENTARY INFORMATION:
I. What action is EPA taking?
II. What is the effect of this action?
III. What is the background for this action?
IV. What is EPA’s analysis of the relevant air
quality data?
V. Proposed Action
VI. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is proposing to determine that
the Birmingham, Alabama, PM, s
nonattainment area has attained the
2006 24-hour PM, s NAAQS. This
proposed determination is based upon
complete, quality assured, quality
controlled, and certified ambient air
monitoring data for the years 20072009
showing that the area has monitored
attainment of the 2006 24-hour PM, s
NAAQS.

I1. What is the effect of this action?

As further discussed below, under the
provisions of EPA’s PM 5
implementation rule (see 40 CFR
51.1004(c)), a final determination for the
Birmingham, Alabama, PM, s
nonattainment area would: (1) Suspend
the requirement for the State of Alabama
to submit an attainment demonstration
and associated RACM (including
reasonably available control
technologies), RFP plan, contingency
measures, and any other planning SIPs
related to attainment of the 2006 24-
hour PM, s NAAQS; and (2) continue
until such time, if any, that EPA
subsequently determines that the area
has violated the 2006 24-hour PM, s
NAAQS. Such a determination would
also be separate from, and not influence
or otherwise affect, any future
designation determination or
requirements for the Birmingham,
Alabama, area. Furthermore, as
described below, any such final

determination would not be equivalent
to the redesignation of the area to
attainment for the 2006 24-hour PM, s
NAAQS.

If this rulemaking is finalized and
EPA subsequently determines, after
notice-and-comment rulemaking in the
Federal Register, that the area has
violated the 2006 24-hour PM, s
NAAQS, the basis for the suspension of
the specific requirements, set forth at 40
CFR 51.1004(c), would no longer exist
and the area would thereafter have to
address pertinent requirements.

The determination that EPA proposes
with this Federal Register notice, if
finalized, would not constitute a
redesignation to attainment under
section 107(d)(3) of the Clean Air Act
(CAA). This is because EPA would not
yet have an approved maintenance plan
for the area as required under section
175A of the CAA, nor would EPA have
determined that the area has met the
other requirements for redesignation.
The designation status of the area would
remain nonattainment for the 2006 24-
hour PM, s NAAQS until such time as
EPA determines that the area meets the
CAA requirements for redesignation to
attainment.

This proposed action, if finalized, is
limited to a determination that the
Birmingham, Alabama, PM, s
nonattainment area has attained the
2006 24-hour PM, s NAAQS. The 2006
24-hour PM, s NAAQS, which became
effective on December 18, 2006 (71 FR
61144), is set forth at 40 CFR 50.13. This
proposed determination, and any final
determination, will have no effect on
any designation determination that EPA
may make for the Birmingham,
Alabama, area based on any future PM, s
NAAQS. Conversely, any future
designation determination of the
Birmingham, Alabama, area will not
have any effect on the determination
proposed by this notice. In addition,
this proposed determination, and any
final determination, will have no effect
on the status of the Birmingham,
Alabama, nonattainment area for the
1997 annual PM, s standard.

If this proposed determination is
made final and the Birmingham,
Alabama, area continues to monitor
attainment with the 2006 24-hour PM, 5
NAAQS, the requirement for the State of
Alabama to submit for the Birmingham,
Alabama, PM, s nonattainment area an
attainment demonstration and
associated RACM, RFP plan,
contingency measures, and any other
planning SIPs related to attainment of
the 2006 24-hour PM, s NAAQS will
remain suspended regardless of whether
EPA designates this area as a
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nonattainment area for purposes of any
future PM, s NAAQS.

III. What is the background for this
action?

On October 17, 2006 (71 FR 61144),
EPA revised the level of the health-
based 24-hour PM, s NAAQS to 35
micrograms per cubic meter (ug/m3)
based on a 3-year average of the 98th
percentile of 24-hour concentrations.
EPA also retained the 1997 annual PM. 5
standard at 15 ug/m? based on a 3-year
average of annual mean PM, 5
concentrations, but with tighter
constraints on the spatial averaging
criteria. EPA established the standards
based on significant evidence and
numerous health studies demonstrating
that serious health effects are associated
with exposure to particulate matter. The
process for designating areas following
promulgation of a new or revised
NAAQS is contained in section
107(d)(1) of the CAA. EPA and state air
quality agencies initiated the monitoring
process for the PM, s NAAQS in 1999
and began operating all air quality

monitors by January 2001. On
November 13, 2009, EPA published its
air quality designations and
classifications for the 2006 24-hour
PM, s NAAQS based upon air quality

monitoring data from those monitors for

calendar years 2006—-2008 (74 FR
58688). Those designations became
effective on December 14, 2009. The

Birmingham, Alabama, area, comprising

Jefferson County, Shelby County, and a
portion of Walker County, was
designated nonattainment for the 2006
24-hour PM, s NAAQS (see 40 CFR part
81). On February 24, 2010, the State of
Alabama submitted a letter to EPA
requesting that the Agency make a
determination that the Birmingham,
Alabama, PM, s nonattainment area has

attained the 2006 24-hour PM, s NAAQS

based on data for the period 2007
through 2009.

IV. What is EPA’s analysis of the
relevant air quality data?

EPA has reviewed the ambient air
monitoring data for PM, s, consistent
with the requirements contained in 40

CFR part 50, as recorded in the EPA Air
Quality System (AQS) database for the
Birmingham, Alabama, 2006 24-hour
PM; s nonattainment area. All data
considered have been recorded in the
AQS data base, certified as meeting
quality assurance requirements, and
determined to have met data
completeness requirements. On the
basis of that review, EPA has concluded
that this area attained the 2006 24-hour
PM, s NAAQS during the 2007-2009
monitoring period. Under EPA
regulations at 40 CFR 50.7:

The 24-hour primary and secondary PM, s
standards are met when the 98th percentile
24-hour concentration, as determined in
accordance with appendix N of this part, is
less than or equal to 35 ug/ms3.

The following table shows the design
values (the metrics calculated in
accordance with 40 CFR part 50,
appendix N, for determining
compliance with the NAAQS) for the
2006 24-hour PM, s NAAQS for the
Birmingham, Alabama, nonattainment
area monitors for the years 2007-2009.

24-HOUR PM, s DESIGN VALUES FOR MONITORS IN THE BIRMINGHAM, ALABAMA, NONATTAINMENT AREA

2007 2008 2009 2007-2009

Location AQS site ID 98th 98th 98th design

percentile percentile percentile value
North Birmingham ..........ccooeieriinieereeere e 01-073-0023 42.8 335 24.4 34
MCATOIY et 01-073-1005 30.9 25.8 21.3 26
Bruce Shaw Road ..........cccccooiiiiiiiiicecceee 01-073-1009 314 27.3 22.1 27
Asheville Road ........cccoooiiiiiiiicieeceeese e 01-073-1010 33.0 24.6 191 26
WYIAM e 01-073-2003 37.7 33.5 25.2 32
HOOVET .. 01-073-2006 29.8 25.9 20.4 25
Pinson High School 01-073-5002 34.2 26.4 21.3 27
Corner School Road .. 01-073-5003 32.5 30.0 21.3 28
Pelham High School .. 01-117-0006 30.9 24.8 21.2 26
Highland AVENUE ..........ccceeiiiiriiineceeeeeeee e 01-127-0002 30.9 24.3 221 26

Because the 2007-2009 design value
at each monitor in the Birmingham 2006
24-hour PM; 5 nonattainment area is less
than the 2006 24-hour PM, s NAAQS of
35 ug/m3, EPA is proposing to
determine that the area has monitored
attainment for this NAAQS. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

V. Proposed Action

EPA is proposing to determine that
the Birmingham, Alabama,
nonattainment area for the 2006 24-hour
PM, s NAAQS has attained the 2006 24-
hour PM, s NAAQS based on 2007-2009
monitoring data. As provided in 40 CFR
51.1004(c), if EPA finalizes this
determination, it will suspend the
requirements for the State of Alabama to
submit for this area an attainment

demonstration and associated RACM,
RFP plan, contingency measures, and
any other planning SIPs related to
attainment of the 2006 24-hour PM. 5
NAAQS as long as the area continues to
attain the 2006 24-hour PM, s NAAQS.

VI. Statutory and Executive Order
Reviews

This action proposes to make a
determination based on air quality data,
and would, if finalized, result in the
suspension of certain Federal
requirements. For that reason, this
proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 2006);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
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e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications, as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401 et seq.

Dated: June 2, 2010.
Beverly H. Banister,
Acting Regional Administrator, Region 4.
[FR Doc. 2010-14215 Filed 6-11-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 535
[Docket No. NHTSA-2010-0079]

Notice of Intent To Prepare an
Environmental Impact Statement for
New Medium- and Heavy-Duty Fuel
Efficiency Improvement Program

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of intent; request for
scoping comments.

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA),
NHTSA plans to prepare an
Environmental Impact Statement (EILS)
to analyze the potential environmental
impacts of the agency’s new fuel
efficiency improvement program for
commercial medium- and heavy-duty
on-highway vehicles and work trucks
(referred to hereinafter as MD/HD
vehicles). The EIS will consider the
potential environmental impacts of new

standards starting with model year (MY)
2016 MD/HD vehicles, and voluntary
compliance standards for MY 2014—
2015 MD/HD vehicles, that NHTSA will
be proposing pursuant to the Energy
Independence and Security Act of 2007.
This notice initiates the NEPA
scoping process by inviting comments
from Federal, State, and local agencies,
Indian tribes, and the public to help
identify the environmental issues and
reasonable alternatives to be examined
in the EIS. This notice also provides
guidance for participating in the scoping
process and additional information
about the alternatives NHTSA expects to
consider in its NEPA analysis.
DATES: The scoping process will
culminate in the preparation and
issuance of a Draft EIS, which will be
made available for public comment. To
ensure that NHTSA has an opportunity
to fully consider scoping comments and
to facilitate NHTSA’s prompt
preparation of the Draft EIS, scoping
comments should be received on or
before July 14, 2010. NHTSA will try to
consider comments received after that
date to the extent the rulemaking
schedule allows.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments by clicking on “Help” or
“FAQS,”

e Mail: Docket Management Facility,
M-30, U.S. Department of
Transportation, West Building, Ground
Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery or Courier: U.S.
Department of Transportation, West
Building, Ground Floor, Room W12—
140, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m. Eastern time, Monday through
Friday, except Federal holidays.

e Fax:202-493-2251.

Regardless of how you submit your
comments, you should mention the
docket number of this document.

You may call the Docket at 202—-366—
9826.

Note that all comments received,
including any personal information
provided, will be posted without change
to http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
technical issues, contact Angel Jackson,
Fuel Economy Division, Office of
International Policy, Fuel Economy and
Consumer Standards, National Highway
Traffic Safety Administration, 1200 New
Jersey Avenue, SE., Washington, DC

20590. Telephone: 202—-366-5206. For
legal issues, contact Carrie Gage,
Legislation & General Law Division,
Office of the Chief Counsel, National
Highway Traffic Safety Administration,
1200 New Jersey Avenue, SE.,
Washington, DC 20590. Telephone:
202-366-1834.

SUPPLEMENTARY INFORMATION: In a
forthcoming notice of proposed
rulemaking (NPRM), NHTSA intends to
propose fuel efficiency standards
starting with model year (MY) 2016
commercial medium- and heavy-duty
on-highway vehicles and work trucks
(hereinafter referred to collectively as
MD/HD vehicles), and voluntary
compliance standards for MYs 2014—
2015 MD/HD vehicles, pursuant to the
Energy Independence and Security Act
of 2007 (EISA).1 In connection with this
action, NHTSA intends to prepare an
EIS to analyze the potential
environmental impacts of the proposed
MD/HD vehicle fuel efficiency
standards and reasonable alternative
standards pursuant to the NEPA and
implementing regulations issued by the
Council on Environmental Quality
(CEQ) and NHTSA.2 NEPA instructs
Federal agencies to consider the
potential environmental impacts of their
proposed actions and possible
alternatives in their decisionmaking. To
inform decisionmakers and the public,
the EIS will compare the potential
environmental impacts of the agency’s
preferred alternative and reasonable
alternatives, including a “no action”
alternative. As required by NEPA, the
EIS will consider direct, indirect, and
cumulative impacts and discuss impacts
in proportion to their significance.

Background. The Energy Policy and
Conservation Act of 1975 (EPCA)
mandated that NHTSA establish and
implement a regulatory program for
motor vehicle fuel economy to meet the
various facets of the need to conserve
energy. As codified in Chapter 329 of
Title 49 of the U.S. Code, and as
amended by EISA, EPCA sets forth
extensive requirements concerning the
establishment of fuel economy
standards for passenger automobiles
(hereinafter referred to as “passenger
cars”) and non-passenger automobiles
(hereinafter referred to as “light trucks”).
Pursuant to this statutory authority,
NHTSA sets Corporate Average Fuel
Economy (CAFE) standards for

1Public Law No. 110-140, 121 Stat. 1492 (Dec.
19, 2007) (codified at 49 U.S.C. 32901 et seq.).

2NEPA is codified at 42 U.S.C. 4321-4347. CEQ’s
NEPA implementing regulations are codified at 40
CFR 1500-1508, and NHTSA’s NEPA implementing
regulations are codified at 49 CFR part 520.



33566

Federal Register/Vol. 75, No. 113/Monday, June 14, 2010/Proposed Rules

passenger cars and light trucks.3
NHTSA considers the environmental
NEPA analysis when setting CAFE
standards.

In December 2007, EISA provided
DOT (and by delegation, NHTSA)#4 new
authority to implement, via rulemaking
and regulations, “a commercial medium-
and heavy-duty on-highway vehicle 5
and work truck © fuel efficiency
improvement program.” 7 This provision
also directs NHTSA to “adopt and
implement appropriate test methods,
measurement metrics, fuel economy
standards, and compliance and
enforcement protocols that are
appropriate, cost-effective, and
technologically feasible for commercial
medium- and heavy-duty on-highway
vehicles and work trucks.” 8 This new
authority permits NHTSA to set
“separate standards for different classes
of vehicles.”9

EISA also provides for lead time and
regulatory stability. The new MD/HD
vehicle fuel efficiency improvement
program NHTSA adopts pursuant to
EISA must provide not less than 4 full
years of regulatory lead-time and 3 full
model years of regulatory stability.10
Consistent with these requirements, we
tentatively plan to propose mandatory
standards to begin no sooner than MY
2016, and to remain stable for 3 years.
Although EISA prevents NHTSA from
enacting mandatory standards before

3 See Light-Duty Vehicle Greenhouse Gas
Emission Standards and Corporate Average Fuel
Economy Standards, Final Rule, 75 FR 25324 (May
7, 2010).

4The Secretary delegated responsibility for
implementing EPCA fuel economy requirements to
NHTSA. 49 CFR 1.50, 501.2(a)(8).

5EISA added the following definition to the
automobile fuel economy chapter of the United
States Code: “commercial medium- and heavy-duty
on-highway vehicle” means an on-highway vehicle
with a gross vehicle weight rating of 10,000 pounds
or more. 49 U.S.C. 32901(a)(7).

6 EISA added the following definition to the
automobile fuel economy chapter of the United
States Code: “work truck” means a vehicle that—(A)
is rated at between 8,500 and 10,000 pounds gross
vehicle weight; and (B) is not a medium-duty
passenger vehicle (as defined in section 86.1803-01
of title 40, Code of Federal Regulations, as in effect
on the date of the enactment of [EISA]). 49 U.S.C.
32901(a)(19).

749 U.S.C. 32902(k)(2).

81d.

9Id. For background on the MD/HD vehicle
segment, and fuel efficiency improvement
technologies available for these vehicles, see the
report recently issued by the National Academy of
Sciences. Transportation Research Board, National
Research Council, Committee to Assess Fuel
Economy Technologies for Medium- and Heavy-
Duty Vehicles, Technologies and Approaches to
Reducing the Fuel Consumption of Medium- and
Heavy-Duty Vehicles (March 2010), pre-publication
copy available at http://www.nap.edu/
catalog.php?record id=12845 (last accessed May
19, 2010) (hereinafter “MD/HD NAS Report”).

1049 U.S.C. 32902(k)(3).

MY 2016, NHTSA intends to propose an
optional voluntary compliance standard
for MYs 2014-2015 prior to mandatory
regulation in MY 2016.

EISA further directs that NHTSA’s
MD/HD rulemaking must be conducted
in consultation with the Environmental
Protection Agency (EPA) and the
Department of Energy.1?

On May 21, 2010, the President issued
a memorandum to the Secretary of
Transportation, the Administrator of
NHTSA, the Administrator of the EPA,
and the Secretary of Energy, that calls
for coordinated regulation of the
medium- and heavy-duty vehicle market
segment under EISA and under the
Clean Air Act.?2 NHTSA'’s forthcoming
proposal and EIS will be consistent with
this directive.13

This Notice of Intent initiates the
scoping process for the EIS under
NEPA, 42 U.S.C. §§ 4321-4347, and
implementing regulations issued by
CEQ, 40 CFR Pt. 1500-1508, and
NHTSA, 49 CFR Pt. 520. See 40 CFR
1501.7, 1508.22; 49 CFR 520.21(g).
Specifically, this Notice of Intent
requests public input on the scope of
NHTSA’s NEPA analysis and the
significant issues relating to the fuel
efficiency standards for MD/HD vehicles
beginning in MY 2016, and the optional
voluntary compliance standards for
MYs 2014-2015. As part of the NEPA
scoping process, this notice briefly
describes the alternatives NHTSA is
currently considering for the MD/HD
vehicle fuel efficiency improvement
program.

The Alternatives: NHTSA’s upcoming
NPRM will propose standards for MD/
HD vehicles beginning in MY 2016, and
voluntary compliance standards for
MYs 2014-2015 MD/HD vehicles. This
notice briefly describes a variety of
possible alternatives that are currently
under consideration by the agency, and
seeks input from the public about these
alternatives and about whether other
alternatives should be considered as we

1149 U.S.C. § 32902(k)(2).

12 See The White House, Office of the Press
Secretary, Presidential Memorandum Regarding
Fuel Efficiency Standards (May 21, 2010), available
at http://www.whitehouse.gov/the-press-office/
presidential-memorandum-regarding-fuel-
efficiency-standards (last accessed May 24, 2010);
see also The White House, Office of the Press
Secretary, President Obama Directs Administration
to Create First-Ever National Efficiency and
Emissions Standards for Medium- and Heavy-Duty
Trucks (May 21, 2010), available at http://
www.whitehouse.gov/the-press-office/president-
obama-directs-administration-create-first-ever-
national-efficiency-and-em (last accessed May 24,
2010).

13 See http://www.nhtsa.gov/fuel-economy (last
accessed June 4, 2010); see also http://
www.epa.gov/otaq/climate/regulations/
420f10038.htm (last accessed June 4, 2010).

proceed with the rulemaking and the
EIS.

The medium- and heavy-duty truck
segment is very complex. The sector
consists of many stakeholders,
including engine manufacturers, truck
manufacturers, trailer manufacturers,
and truck fleet owners. Unlike the light-
duty sector, there is a very large number
of heavy-duty truck manufacturers
which vary in size and level of build
process integration. Some trucks are
assembled by a body builder using
components from an engine
manufacturer, powertrain manufacturer,
component suppliers, and chassis
builder. Each of these stakeholders has
an impact on the fuel efficiency of the
truck. NHTSA is therefore developing
alternatives which recognize the
complex industry structure and provide
increasing coverage of the opportunities
for fuel consumption reduction.

In developing alternatives, NHTSA
must consider EISA’s requirement for
the MD/HD fuel efficiency program
noted above. 49 U.S.C. 32902(k)(2) and
(3) contain the following three
requirements specific to the MD/HD
vehicle fuel efficiency improvement
program: (1) The program must be
“designed to achieve the maximum
feasible improvement”; (2) the various
required aspects of the program must be
appropriate, cost-effective, and
technologically feasible for MD/HD
vehicles; and (3) the standards adopted
under the program must provide not
less than four model years of lead time
and three model years of regulatory
stability. In considering these various
requirements, NHTSA will also account
for relevant environmental and safety
considerations.

The alternatives that NHTSA
currently has under consideration, in
order of increasing fuel efficiency
improvement, or fuel use reductions,
are:

(1) Alternative 1: No Action. A “no
action” alternative assumes that NHTSA
would not issue a rule regarding a MD/
HD fuel efficiency improvement
program, and is considered to comply
with NEPA and to provide an analytical
baseline against which to compare
environmental impacts of the other
regulatory alternatives.’* NEPA requires
agencies to consider a “no action”
alternative in their NEPA analyses and
to compare the effects of not taking
action with the effects of the reasonable
action alternatives to demonstrate the
different environmental effects of the
action alternatives.1> NHTSA refers to

14 See 40 CFR 1502.2(e), 1502.14(d).
15CEQ has explained that “[T]he regulations
require the analysis of the no action alternative even
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this as the “No Action Alternative” or as
a “no increase” or “baseline” alternative.

NHTSA is also proposing to consider
four action alternatives, each of which
would regulate the MD/HD vehicle fleet
in a different way. These action
alternatives would each cause the
average fuel efficiency for the industry-
wide MD/HD vehicle fleet to increase,
on average, during the rulemaking
period. The alternatives below represent
the different regulatory approaches the
agency is considering, in order of
increasing fuel savings:

(2) Alternative 2: Engine Only. The
EPA currently regulates heavy-duty
engines, i.e., engine manufacturers,
rather than the vehicle as a whole, in
order to control criteria emissions.1®
Under Alternative 2, NHTSA would
similarly set engine performance
standards for each vehicle class, Class
2b through Class 8, and would specify
an engine cell test procedure, as EPA
currently does for criteria pollutants.
MD/HD vehicle engine manufacturers
would be responsible for ensuring that
each engine could meet the applicable
vehicle class engine performance
standard when tested in accordance
with the specified engine cell test
procedure. Engine manufacturers could
improve MD/HD vehicle engines by
applying the combinations of fuel
efficiency improvement technologies to
the engine that they deem best achieve
that result.

(3) Alternative 3: Class 8 Combination
Tractors. Combination tractors 7
consume the largest fraction of fuel
within the medium- and heavy-duty
truck segment.8 Tractors also offer
significant potential for fuel savings due
to the high annual mileage and high
vehicle speed of typical trucks within
this segment, as compared to annual

if the agency is under a court order or legislative
command to act. This analysis provides a
benchmark, enabling decision makers to compare
the magnitude of environmental effects of the action
alternatives. It is also an example of a reasonable
alternative outside the jurisdiction of the agency
which must be analyzed. [See 40 CFR 1502.14(c).]

* * *Inclusion of such an analysis in the EIS is
necessary to inform Congress, the public, and the
President as intended by NEPA. [See 40 CFR
1500.1(a).]” Forty Most Asked Questions Concerning
CEQ’s National Environmental Policy Act
Regulations, 46 FR 18026 (1981) (emphasis added).

16 There are several reasons for this approach. In
many cases the engine and chassis are produced by
different manufacturers and it is more efficient to
hold a single entity responsible. Also, testing an
engine cell is more accurate and repeatable than
testing a whole vehicle.

17 Class 8 combination trucks have a tractor and
one or more trailers and a gross combined weight,
i.e., a maximum weight rating, of up to 80,000
pounds, with higher weights allowed in specific
circumstances. MD/HD NAS Report, supra note 9,
at1-7.

18]d. at 8-2.

mileage and average speeds/duty cycles
of other vehicle classes. This alternative
would set performance standards for
both the engine of Class 8 vehicles and
the overall vehicle efficiency
performance for the Class 8 combination
tractor segment. Under Alternative 3,
NHTSA would set an engine
performance standard, as discussed
under Alternative 2, for Class 8 vehicles.
In addition, Class 8 combination tractor
manufacturers would be required to
meet an overall vehicle performance
standard by making various non-engine
fuel saving technology improvements.
These non-engine fuel efficiency
improvements could be accomplished,
for example, by a combination of
improvements to aerodynamics,
lowering tire rolling resistance,
decreasing vehicle mass (weight),
reducing fuel use at idle, or by adding
intelligent vehicle technologies.9
Compliance with the overall vehicle
standard could be determined using a
computer model that would simulate
overall vehicle fuel efficiency given a
set of vehicle component inputs. Using
this compliance approach, the Class 8
vehicle manufacturer would supply
certain vehicle characteristics (relating
to the categories of technologies noted
immediately above) that would serve as
model inputs. The agency would supply
a standard Class 8 vehicle engine’s
contribution to overall vehicle
efficiency, making the engine
component a constant for purposes of
compliance with the overall vehicle
performance standard, such that
compliance with the overall vehicle
standard could only be achieved via
efficiency improvements to non-engine
vehicle components. Thus, vehicle
manufacturers could make any
combination of improvements of the
non-engine technologies that they
believe would best achieve the Class 8
overall vehicle performance standard.
(4) Alternative 4: Engines, Tractors,
and Class 2b through 8 Trucks. This
alternative would set engine fuel
efficiency performance standards and
overall vehicle fuel efficiency
performance standards for Class 2b and
3 work trucks and Class 3 through Class
8 vocational trucks. This alternative
essentially sets fuel efficiency
performance standards for both the
engines and the overall vehicles in the
entire medium- and heavy-duty truck
sector. Compliance with each vehicle
class’s engine performance standard

19 See the MD/HD NAS Report for discussions of
the potential fuel efficiency improvement
technologies that can be applied to each of these
vehicle components. MD/HD NAS Report, supra
note 9, Chapter 5.

would be determined as discussed in
the description of Alternative 2.
Compliance with the tractor and
vocational truck classes’ overall vehicle
performance standard (Class 3 through 8
trucks) would be determined as
discussed in the description of
Alternative 3. Compliance for the Class
2b and 3 work trucks would be
determined through a fleet averaging
process similar to determining
passenger car and light truck
compliance with CAFE standards.

(5) Alternative 5: Engines, Tractors,
Trucks, and Trailers. This alternative
adds a performance standard for fuel
efficiency of commercial trailers to the
fuel efficiency performance standards
for Class 2b and 3 work truck and Class
3 through Class 8 vocational truck
engines and the performance standard
for the overall fuel efficiency of those
vehicles, as described above.

Each of the alternatives proposed by
NHTSA represents, in part, a different
way NHTSA could establish a MD/HD
vehicle fuel efficiency improvement
program pursuant to EISA, considering
each of the requirements above and
NEPA'’s policies. The agency may select
one of the above-identified alternatives
as its Preferred Alternative or it may
structure a MD/HD vehicle fuel
efficiency improvement program in
such a way that average fuel efficiency,
or fuel savings, falls between the levels
reflected in the alternatives proposed in
this Scoping Notice. For example, as
noted above, EISA requires that NHTSA
provide a four-year regulatory lead-time
to manufacturers. For each of the action
alternatives, NHTSA will consider a
voluntary early compliance program,
which would provide for an early start
date with a two year lead-time. This
version of each alternative would allow
the program to achieve greater and
earlier reductions in fuel consumption
than a rule with a four year lead-time.

Under NEPA, the purpose of and need
for an agency’s action inform the range
of reasonable alternatives to be
considered in its NEPA analysis.2% The
above alternatives represent a broad
range of approaches under
consideration for setting proposed MD/
HD vehicle fuel efficiency standards and
whose environmental impacts we
propose to evaluate under NEPA.

As detailed below, NHTSA invites
comments to ensure that the agency
considers a full range of reasonable
alternatives in establishing a MD/HD
vehicle fuel efficiency improvement
program and that the agency identifies
the environmental impacts and focuses
its analyses on all the potentially

2040 CFR 1502.13.
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significant impacts related to each
alternative. Comments may go beyond
the approaches and information that
NHTSA used in developing the above
alternatives and in identifying the
potentially significant environmental
effects. The agency may modify the
proposed alternatives and
environmental effects that will be
analyzed in depth based upon the
comments received during the scoping
process and upon further agency
analysis.

Scoping and Public Participation: The
scoping process initiated by this notice
seeks to determine “the range of actions,
alternatives, and impacts to be
considered” in the EIS and to identify
the most important issues for analysis
involving the potential environmental
impacts of NHTSA’s MD/HD vehicle
fuel efficiency improvement program.2?
NHTSA’s NEPA analysis for the MD/HD
vehicle fuel efficiency standards
beginning in MY 2016, and the
voluntary MYs 2014-2015 standards,
will consider the direct, indirect and
cumulative environmental impacts of
the proposed standards and those of
reasonable alternatives.

While the main focus of NHTSA’s
prior CAFE EISs (i.e., the EIS for Model
Years 2012—-2016 Passenger Car and
Light Truck CAFE Standards 22 and the
EIS for Model Years 2011-2015
Passenger Car and Light Truck CAFE
Standards 23) was the quantitative and
qualitative analysis of impacts to
energy, air quality, and climate, it also
addressed other potentially affected
resources. NHTSA discussed the related
direct, indirect, and cumulative
impacts, positive or negative, of the
alternatives on other potentially affected
resources (water resources, biological
resources, land use, hazardous
materials, safety, noise, historic and
cultural resources, and environmental
justice).

For the current EIS, NHTSA intends
to focus on the impacts in much the
same manner as it did in the prior EIS,
and will incorporate by reference any of
the discussions from the February 2010
Final EIS that are relevant. NHTSA is
currently considering analyzing
environmental impacts related to fuel
and energy use, emissions including
GHGs and their effects on temperature

21 See 40 CFR 1500.5(d), 1501.7, 1508.25.

22 See Final Environmental Impact Statement,
Corporate Average Fuel Economy Standards,
Passenger Cars and Light Trucks, Model Years
2012-2016, Docket No. NHTSA-2009-0059-0140
(February 2010).

23 See Final Environmental Impact Statement,
Corporate Average Fuel Economy Standards,
Passenger Cars and Light Trucks, Model Years
2011-2015, Docket No. NHTSA-2008-0060-0605
(October 2008).

and climate change, air quality, natural
resources, and the human environment.
NHTSA also will factor into its impact
analysis the cumulative impacts of the
proposed MD/HD vehicle fuel efficiency
standards starting in MY 2016, and the
voluntary MYs 2014-2015 standards. In
accordance with CEQ regulations,
cumulative effects are “the impact on
the environment which results from the
incremental impact of the action when
added to other past, present, and
reasonably foreseeable future actions
regardless of what agency (Federal or
non-federal) or person undertakes such
action.” 2¢ NHTSA specifically requests
comment on how the agency should
assess cumulative impacts, including
those from various emissions source
categories and across a range of
geographic locations. For example,
should we consider the incremental
impact of MD/HD efficiency standards
when considered with the impacts of
other reasonably foreseeable actions that
affect emissions in any portion of the
motor vehicle sector? Or should NHTSA
expand the incremental impact
examination to all transportation sector
emissions? Or should the agency limit
the incremental impact analysis to
environmental effects caused by
emissions only from the MD/HD vehicle
segment?

NHTSA anticipates considerable
uncertainty in estimating and
comparing the potential environmental
impacts among alternatives related to
climate change in particular. For
instance, NHTSA expects that there will
be considerable uncertainty associated
with its estimates of the range of
potential global mean temperature
changes that may result from changes in
fuel and energy consumption and GHG
emissions due to a range of new MD/HD
vehicle fuel efficiency standards. It also
may be difficult to predict and compare
the ways in which potential temperature
changes attributable to new MD/HD
vehicle fuel efficiency standards may, in
turn, affect many aspects of the
environment. NHTSA will work
expeditiously to gather all relevant and
credible information. Where
information is incomplete or
unavailable, the agency will
acknowledge the uncertainties in its
NEPA analysis, and will apply the
provisions in the CEQ regulations
addressing “[ilncomplete or unavailable
information.” 25

Currently, NHTSA intends to rely
primarily upon the Intergovernmental
Panel on Climate Change (IPCC) 2007
Fourth Assessment Report, and

2440 CFR 1508.7.
25 See 40 CFR 1502.22.

subsequent updates, reports of the U.S.
Climate Change Science Program (CCSP)
and the current U.S. Global Change
Research Program (U.S. GCRP), and the
EPA Endangerment and Cause or
Contribute Findings for Greenhouse
Gases under Section 202(a) of the Clean
Air Act and the accompanying
Technical Support Document (referred
to collectively hereinafter as the EPA
Endangerment Finding), as sources for
recent “summarl[ies] of existing credible
scientific evidence which is relevant to
evaluating the reasonably foreseeable
significant adverse impacts on the
human environment.” 26 NHTSA
believes that the IPCC Fourth
Assessment Report, the CCSP and U.S.
GCRP Reports, and the EPA
Endangerment Finding are the most
recent, most comprehensive summaries
available, but recognizes that
subsequent peer-reviewed research may
provide additional relevant and credible
evidence not accounted for in these
Reports. NHTSA expects to consider
such subsequent information as well, to
the extent that it provides relevant and
credible evidence. NHTSA also expects
to rely on the Final EIS it published in
February 2010,27 incorporating material
by reference “when the effect will be to
cut down on bulk without impeding
agency and public review of the
action.” 28

In preparing this notice of public
scoping to identify the range of actions,
alternatives, and impacts to be analyzed
in depth in the EIS, NHTSA has
consulted with CEQ and EPA. Through
this notice, NHTSA invites all Federal
agencies, Indian Tribes, State and local
agencies with jurisdiction by law or
special expertise with respect to
potential environmental impacts of
proposed MD/HD vehicle fuel efficiency
standards, and the public to participate
in the scoping process.29

26 40 CFR 1502.22(b)(3); see 40 CFR 1502.21. The
report and the IPCC’s earlier reports are available
at http://www.ipcc.ch/ (last visited March 11, 2008).

27 See Final Environmental Impact Statement,
Corporate Average Fuel Economy Standards,
Passenger Cars and Light Trucks, Model Years
2012-2016, Docket No. NHTSA-2009-0059-0140
(February 2010).

2840 CFR 1502.21.

29 Consistent with NEPA and implementing
regulations, NHTSA is sending this notice directly
to: (1) Federal agencies having jurisdiction by law
or special expertise with respect to the
environmental impacts involved or authorized to
develop and enforce environmental standards; (2)
the Governors of every State, to share with the
appropriate agencies and offices within their
administrations and with the local jurisdictions
within their States; (3) organizations representing
state and local governments and Indian tribes; and
(4) other stakeholders that NHTSA reasonably
expects to be interested in the NEPA analysis for
the MD/HD vehicle fuel efficiency standards. See 42
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Specifically, NHTSA invites all
stakeholders to participate in the
scoping process by submitting written
comments concerning the appropriate
scope of NHTSA’s NEPA analysis and
the significant issues for the proposed
MD/HD vehicle fuel efficiency
standards to the docket number
identified in the heading of this notice,
using any of the methods described in
the ADDRESSES section of this notice.
NHTSA does not plan to hold a public
scoping meeting, because written
comments will be effective in
identifying and narrowing the issues for
analysis.

NHTSA is especially interested in
comments concerning the evaluation of
climate change impacts, and the relative
impact of an increased share of any
emissions reduction resulting from the
proposed MD/HD vehicle fuel efficiency
standards coming from diesel fuel
savings, as opposed to emissions
reductions resulting from conventional
gasoline savings analyzed in prior CAFE
NEPA analyses. Specifically, NHTSA
requests:

o Peer-reviewed scientific studies that
have been issued since the EPA
Endangerment Finding and that address
or may inform: (a) The impacts on CO»
and other greenhouse gas emissions that
may be associated with any of the
alternatives under consideration; (b) the
impacts on climate change that may be
associated with these emission changes;
or (c) the time periods over which such
impacts on climate may occur.

e Comments on how NHTSA should
discuss or estimate the potential
localized or regional impacts of
decreased diesel fuel use, including
potential upstream impacts (changes in
fuel use and emissions levels resulting
from the extraction, production, storage,
and distribution of fuel), and comments
on how NHTSA should estimate the
potential impacts of these localized or
regional changes on the environment.

e Comments on what time frame
NHTSA should use to evaluate the
environmental impacts that may result
from setting MD/HD vehicle fuel
efficiency standards, both indirect and
cumulative.

e Peer-reviewed reports analyzing the
potential impacts of climate change
within the United States or in particular
geographic areas of the United States.
Such reports could be prepared by or on
behalf of States, local governments,
Indian tribes, regional organizations,
academic researchers, or other
interested parties.

U.S.C. 4332(2)(C); 49 CFR 520.21(g); 40 CFR 1501.7,
1506.6.

e NHTSA understands that there are
a variety of potential alternatives that
could be considered that fit within the
purpose and need for the proposed
rulemaking, as set forth in EISA.
NHTSA, therefore, seeks comments on
how best to structure or describe a
reasonable alternative for purposes of
evaluating it under NEPA. Specifically,
NHTSA seeks comments on what
criteria should be used to structure such
alternative, given the requirements for
the new regulatory program under EISA,
while being consistent with the
statutory requirement of designing the
program “to achieve the maximum
feasible improvement.” See 49 U.S.C.
32902(k)(2). When suggesting a possible
alternative, please explain how it would
satisfy the EISA requirements (in
particular, how and why it would be
appropriate, cost-effective, and
technologically feasible) and give effect
to NEPA’s policies.30

In addition, as noted above, NHTSA
requests comments on how the agency
should assess cumulative impacts,
including those from various emissions
source categories and from a range of
geographic locations. Also in regard to
cumulative impacts, the agency requests
comments on how to consider the
incremental impacts from foreseeable
future actions of other agencies or
persons, and how they might interact
with the MD/HD vehicle fuel efficiency
improvement program’s incremental
cumulative impacts.

Two important purposes of scoping
are identifying the significant issues that
merit in-depth analysis in the EIS and
identifying and eliminating from
detailed analysis the issues that are not
significant and therefore require only a
brief discussion in the EIS.3? In light of
these purposes, written comments
should include an Internet citation
(with a date last visited) to each study
or report you cite in your comments if
one is available. If a document you cite
is not available to the public online, you
should attach a copy to your comments.
Your comments should indicate how
each document you cite or attach to
your comments is relevant to the NEPA
analysis and indicate the specific pages
and passages in the attachment that are
most informative.

The more specific your comments are,
and the more support you can provide
by directing the agency to peer-reviewed
scientific studies and reports as
requested above, the more useful your
comments will be to the agency. For

30 See 40 CFR 1502.14, Alternatives Including the
Proposed Action (explaining what agencies should
include in the alternatives section of an EIS).

3140 CFR 1500.4(g), 1501.7(a).

example, if you identify an additional
area of impact or environmental concern
you believe NHTSA should analyze, or
an analytical tool or model that you
believe NHTSA should use to evaluate
these environmental impacts, you
should clearly describe it and support
your comments with a reference to a
specific peer-reviewed scientific study,
report, tool or model. Specific, well-
supported comments will help the
agency prepare an EIS that is focused
and relevant, and will serve NEPA’s
overarching aims of making high quality
information available to decisionmakers
and the public by “concentrat[ing] on
the issues that are truly significant to
the action in question, rather than
amassing needless detail.” 32 By
contrast, mere assertions that the agency
should evaluate broad lists or categories
of concerns, without support, will likely
not assist the scoping process for the
proposed standards.

Please be sure to reference the docket
number identified in the heading of this
notice in your comments. NHTSA
intends to correspond directly to
interested parties by e-mail. Thus,
please also provide an e-mail address
(or a mailing address if you decline e-
mail communications).33 These steps
will help NHTSA to manage a large
volume of material during the NEPA
process. All comments and materials
received, including the names and
addresses of the commenters who
submit them, will become part of the
administrative record and will be posted
on the Web site at http://
www.regulations.gov.

Based on comments received during
scoping, NHTSA expects to prepare a
draft EIS for public comment later this
year and a final EIS to support a final
rule in 2011.34 In regard to NHTSA’s
decisionmaking schedule, the agency
expects to issue a final rule in 2011 as
well.

Separate Federal Register notices will
announce the availability of the draft
EIS, which will be available for public
comment, and the final EIS, which will
be available for public inspection.
NHTSA also plans to continue to post
information about the NEPA process
and this MD/HD vehicle fuel efficiency
improvement program rulemaking on its
Web site (http://www.nhtsa.dot.gov).

3240 CFR 1500.1(b).

331f you prefer to receive NHTSA’s NEPA
correspondence by U.S. mail, NHTSA intends to
provide its NEPA publications via a CD readable on
a personal computer.

3440 CFR 1506.10.
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Issued: June 9, 2010.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 2010-14167 Filed 6—-11-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 600
[Docket No. 100330171-0232-01]
RIN 0648—-AY79

Magnuson-Stevens Act Provisions;
Fishing Capacity Reduction
Framework

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes amendments
to the framework regulations specifying
procedures for implementing fishing
capacity reduction programs (reduction
programs) in accordance with the
Magnuson-Stevens Fishery
Conservation and Management
(Magnuson-Stevens) Reauthorization
Act of 2007. A reduction program pays
harvesters in a fishery that has more
vessels than capacity either to surrender
their fishing permits including relevant
fishing histories for that fishery, or
surrender all their fishing permits and
cancelling their fishing vessels= fishing
endorsements by permanently
withdrawing the vessel from all
fisheries. The cost of the program can be
paid by post-reduction harvesters,
taxpayers, or others. The intent of a
program is to decrease the number of
harvesters in the fishery, increase the
economic efficiency of harvesting, and
facilitate the conservation and
management of fishery resources in each
fishery in which NMFS conducts a
reduction program.

DATES: Comments must be received by
July 29, 2010.

ADDRESSES: You may submit comments,
identified by 0648—-AY79, by either of
the following methods:

Electronic Submission: Submit all
electronic public comments via the
Federal eRulemaking Portal http://
www.regulations.gov; or

Mail: Michael A. Sturtevant, Financial
Services Division, NMFS-MB5, 1315
East-West Highway, Silver Spring, MD
20910.

Instructions: Comments will be
posted for public viewing after the
comment period has closed. All
comments received are a part of the
public record and will generally be
posted to http://www.regulations.gov
without change. All Personal Identifying
Information (for example, name,
address, etc.) voluntarily submitted by
the commenter may be publicly
accessible. Do not submit Confidential
Business Information or otherwise
sensitive or protected information.
NMFS will accept anonymous
comments (enter N/A in the required
fields, if you wish to remain
anonymous). You may submit
attachments to electronic comments in
Microsoft Word, Excel, WordPerfect, or
Adobe PDF file formats only.

Send comments regarding the burden-
hour estimates or other aspects of the
collection-of-information requirements
contained in this proposed rule to
Michael A. Sturtevant at the address
specified above and also to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503
(Attention: NOAA Desk Officer) or e-
mail to David Rosker@ob.eop.gov, or
fax to (202) 395-7825. Copies of the
Initial Regulatory Flexibility Analysis
(IRFA) and Regulatory Impact Review
prepared for this action may be obtained
from Michael A. Sturtevant at the above
address.

FOR FURTHER INFORMATION CONTACT:
Michael A. Sturtevant at 301-713-2390
or michael.a.sturtevant@noaa.gov.

SUPPLEMENTARY INFORMATION:
Electronic Access

This Federal Register document is
also accessible via the Internet at
www.gpoaccess.gov/fr.

I. Statutory and Regulatory Background

Many U.S. fisheries have excess
fishing capacity. Excess fishing capacity
decreases earnings, complicates
management, and imperils conservation.
To provide for fishing capacity
reduction programs, in 1996 Congress
amended the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by adding
section 312(b)-(e) (16 U.S.C. 1861a(b)-
(e)). The framework regulations to
conduct these reduction programs were
published as an interim final rule on
May 18, 2000 (65 FR 31430) and
codified as subpart L to 50 CFR part
600. To finance reduction costs,
Congress amended Title XI of the
Merchant Marine Act, 1936 (Title XI),
by adding new sections 1111 and 1112.
The Title XI provisions involving

fishing capacity reduction loans have
been codified at 46 U.S.C. 53735.

This action proposes to amend
subpart L to 50 CFR part 600 to
implement the Magnuson-Stevens
Fishery Conservation and Management
Reauthorization Act (Public Law 109—
479) amendments for requesting and
conducting fishing capacity reduction
programs.

II. Magnuson-Stevens Reauthorization
Act Changes

The Magnuson-Stevens
Reauthorization Act requires several
modifications to the framework
regulations.

First, the Magnuson-Stevens
Reauthorization Act contained a
provision that states that, in addition to
the appropriate fishery management
Council or Governor of a State, a
majority of permit holders in the fishery
may request a buyback program. Such a
program may be conducted if the
Secretary determines that the program is
necessary to prevent or end overfishing,
rebuild stocks of fish, or achieve
measurable and significant
improvements in the conservation and
management of the fishery. As a result
of this change, NMFS is amending the
definition of “Requester@ and the
regulations outlining the process for
submission requests to allow permit
holders, if they constitute a majority, to
request a buyback program.

Second, the Magnuson-Stevens
Reauthorization Act clarified that a
permit holder relinquishes any future
limited access system claims associated
with the permit or vessel participating
in a reduction program and that (if not
scrapped) the vessel will be effectively
prevented from fishing in Federal or
state waters, or fishing on the high seas
or in the waters of a foreign nation. The
Magnuson-Stevens Reauthorization Act
revised section 312(b)(2)(A) to recognize
that the owner of a fishing vessel may
be different from the permit holder. As
a result of this change, NMFS is
amending the regulations to require
that, along with surrendering the permit
authorizing the participation of the
vessel in the fishery, for permanent
revocation, both the vessel owner and
the permit holder, if different from the
vessel owner, relinquish any claim
associated with the vessel or permit that
could qualify such owner or permit
holder for any present or future limited
access system permit in the fishery for
which the program is established or in
any other 